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I. BACKGROUND TO THE STUDY

Mr T. B. Smith Q.C., the Canadian member of the Govemning Council of the Interna-
tionai Institute for the Unification of Private Law (Unidroit), placed before the June 1988
session:'of the Council a proposal under which Unidroit would examine the need for and
feasibility of a2 convention on international aspects of security interests in mobile equip-
ment. The foliowing is an excerpt from the Canadian proposal:

It is clear from the success of efforts to develop the Convention on Iaternational
Financial Leasing that, notwithstanding the great divergence of treatment accorded
to security interests under the national laws of States, it is possible to address in
the form of an international- convention the subject of internatiomal regulation of
aspects of this area of the law. It is also clear that the Conventions on International
Financial Leasing and International Factoring are only a first step toward
providing comprehensive iniermational harmonizaton of laws relating to security
interests in personal property.

It is now open t0 consideration whether Unidroit should take another step in the
movement toward this goal. It is suggested that the momentum that has been
developed in the context of the Leasing and Factoring Conventions should not be
allowed 0w dissipate and that the Govemning Council of Unidroit should consider a
further project in the area of international regulation of aspects of personal
property security law. Such a project should be narrow in scope and should be
undertaken only if it can be demonstrated that there is a commercial need for
further intemnational regulation in this area. It is suggested that there is sufficient
evidence to support an exploratory study of the need for and feasibility of a
- Unidroit - conventiorr, on- the reguiation of certain intermational dspects of security
' interests in rnobile -equipment.. : : '

[...]

It is proposed that the Governing Council of Unidroit authorize the Secretary-
General to convene a Working Group composed of experts in the area of personal
-property security law to examine the feasibility of a Unidroit project directed
toward the preparation of a convention on certain internatonal aspects of securiry
interests in mobile equipment. The Working Group would be asked to consider the
following matters:

1. the extent to which international elements are involved in the various types
of secured transactions used to finance mobile equipment;

2. the types of problems that are encountered when the rights of secured
parties in mobile equipment arising under security agreements created under
the laws of one State come into conflict with rights created under the laws of
another State, including the rights of unsecured creditors of debtors in
possession of the equipment, buyers of the equipment or other secured parties
..who take security interests in the equipment; '



3. the likeiihood of being able to develop a convention that addresses the
kinds of problems referred to in item 2 without at the same time attempting to
affect directly bankruptcy laws and lien laws of the State parties to such a
convention; ' '

4. the level of international support for the type of convention mentioned in
item 3.

While the Working Group would be free to determine what sources of
information it would rely upon, it is suggested that the Group give special
attention to experience under the Convention on the International
Recognition of Rights in Aircraft, 1948.

The Governing Council considered the Canadian proposal and accepted the recommen-
dation of the Secretary-General that “a study be commissioned and. made available to the
Council at its next session so that a decision might be taken on that occasion on the
inclusion of the item in the Work Programime, as well as one regarding the degree of
priority 10 be accorded it.” {excerpt {rom the minutes of the June 1988 session of the
Governing Council), ' '

1. FOCUS OF THE STUDY

This study has been designed t0 provide to the Unidroit Governing Council informa-
tion that will assist it in determining whether ‘or not the Unidroit Secretariat should under-
take in the immediate future a project, the ultimate object of which would be the formula-
ton of a draft convention on the international regulation of certain aspects of security
interests in mobile equipment.

While some international regulation of security intérests in movable property does
exist, generally this area of the law remains substantally under the aegis of national legal
systems. The complexity and diversity of the law relating to security inferests in movable
property accounts for this fact. Past efforis 0 secure iniemational agreement as to the form
and content of a broadly based model law on security interests have not resulted in success.
Accumulated experience demonstrates that, if any further significant progress is to be
made in developing internationally accepted rules for the regulation of security interests
that have intemnational implications, it will occur only incrementally and in the context of
specific areas of commercial activity that will benefit substantiaily from such regulation.
It is because of the complexity of this area of the law and the evident difficulty of reaching
agreement among nations as to the form and content of an internadonal system for the
regulation of security interests in movable property that this study has been designed with
a narrow focus, '

The recent success of Unidroit in securing agreement among a large number of nations
as to the form and content of a Comvention on International Financial Leasing encouraged
some of lhe more active participants in the elaboration of that Convention o belicve that
further efforts to secure international regulation in the area of international financing
transactions were warranted, The experience acquired in the context of the Leasing Con-
vention was instructive. It demonstrated the growing interest in intemational financing



transactions and the increased recognition of the need for a system of law to facilitate their
use. It also demonstrated that widespread intemational agreement can be obtained in a very
complex, but discrete, area of commercial law.

In substance, the Unidroit Convention on International Financial Leasing provides a
legal structure to facilitate and regulate secured financing for the acquisition of
equipment. The Convention deals with only one type of secured financing technique.
However, there are others. This being the case, the Unidroit Convention on Intemnational
Financial Leasing can be seen as a first step toward the development of an integrated
system for the international recogniticn and regulation of security interests in equipment.

It will be a marter of debate as to what the next step should be. The principal focus of
the Convention on International Financial lLeasing is on the inzer parres rights and
obligations of the parties to a tripartite international leasing arrangement. The problem
addressed is the need for international recognideon of the legal status of financial leases in
cases where the lessor and lessee are in different countries. While one might conclude that
the next logical step is a convention providing for the creation of an intérnational’ chattel
mortgage or some other specific type of secured financing device or a convention
establishing some form of generic international security interest in movables, necessity
and pragmatism and not logic must be the driving forces in the further development of this
area of the law. It may well be that, because of the lack of sophistication in national
systems of law in some countries or the overly-complex and excessively parochial nature
of such systems in other countries, a case can be made for some intemnational rationaliza-
tion of law dealing with all types of financing devices that provide for security inferests in
movable property of any kind. However, past experience teaches that such an underaking
is likely to fail.

This study seeks to test the -assumpdon that the next appropriate, if not logical, step is
the development of males of international law that focus only on aspects of security
interests in mobile equipment.-The basis for this assumption is that there is greater need
for, and therefore a greater likelihood of, securing rules of international law to address
legal problems arising when equipment subject t0 a security interest in one jurisdiction is
moved into another jurisdiction and legal issues associated with the validity and efficacy
of that security interest arise in the new sirus. That very valuable equipmeni is frequently
moved across intemational frontiers is an uncontroverted fact. Because of its high value,
it can be assumed that in many situations this equipment is collateral under a security
agreement between its owner and a financing corganization. The great variety of national
approaches to the recognition of foreign security interests in movable property almost
ensures that financing organizations will encounter difficulties when issues of recognition
and enforcement of their security interests arise in the new sirus. The extent and
seriousness of these difficuldes must cerainly condition the willingness of such organiza-
tigns t0 extend secured financing facilites.

If these assumptions are correct, a convention that provides a consistent, prediciable
and balanced approach to the recognition and enforcement of security interests in mobile
equipment that is moved from one country to another will facilitate secured financing in all
nations that are parties to such a convention. This being the case, there should be gencral
support for a project designed Lo develop such a convention.



In summary, the focus of this study is 1o test the foliowing assumptions:

(i) that valuable mobile equipment subject to security interests taken under national
law is moved across naticnal frontiers;

(ii) that, for the most part, the laws, including conflict of laws rules, of most nations
that deal with security interests in movables are inadeguate in that they do not provide
sufficient flexibility, predictability or fairness between foreign security interests and
domestic interests in mobile equipment;

(iii) that because of the difficulties encountered, financing organizaticns are less
willing to provide financing for high cost mobile equipment than would be the case if the
incidence and severity of such difficuldes were reduced as a result of the implementaton
of mew, internationally accepted rules dealing with international aspects of security
interests in mobile equipment;

(iv) that the problems of providing the necessary flexibility, faimess and balance can
be adequately addressed through a Unidroit convention,

(v) that there 1s support among international experts in this area of the law for the
undertaking by Umnidroit of an initiative designed to lead ultimately to a draft convention
on certain international aspects of security interests in mobile equipment.

The findings and conclusions of the author of this study are summarized under the
heading: IX. FINDINGS AND CONCLUSIONS, inra.

IiI. THE APPROACH

In a study of this kind, empirical investigation is very important. In an ideal setdng,
the study would invoive ecxiensive data coHecti'on measures designed to accumulate the
factual information that is needed to test the assumptions set out above. In particular it
would involve inierviews Wwith representatives of finance organizations in a large number
of countries in order to determine the nature and extent of the legal difficuldes (if any) they
encounter in connection with secured financing of mobile equipment that is taken across
national fronters. These interviews would also disclose the level of support for' a conven-
tion on international aspects of security interests in mobile equipment. Information
obtained from financing organizations would be verified and supplemented by information
obtained from both academic and practicing legal experts,

-Time and circumstances did not permit the collection of this type of empircal data.
Something less than a scientific testing of the assumptions had to be accepted. In this study
it has been necessary to rely heavily on respomses provided by commercial law experts in
several countries. As scon as the study was commissioned, a letter was sent (0 experts
resident in and having detailed knowledge of the commercial laws of the foliowing
countries: Argentina, Australia, Canada, France, Federal Republic of Germany, Mezico,
New Zealand, Sweden, Switzerland, the United Kingdom and the United States. The leter
was designed not only to elicit opinion as to the need for international regulalion of
security interests in mobile equipment, but also to secure reaction to a “proposal” for a
system that would entail a substantial departure from the approach embodied in the
conflict of laws rules of most jurisdictions. However, the experts were asked not o view
the “proposal” as an indication that the validity of the assumptions being tested had been



prejudged by the author of the study. Rather, it was thought that if these experts were
presented with a specific proposai, responses would be more focused and, therefore, more

useful,

Other sources of information useful in testing at least some of the above.mentioned
assumptions have been relied upon and recorded in this study.-These include published
works) on the conflict of laws, extant international conventions dealing with the recogni-
tion of security interests in particular types of mobile equipment, and proposals for inter-
national measures to address the need for recognition of security interests in movables.

There are two- distinct features of this study. One is the summation of the responses
received from experis. The other is the author’s assessment of the current state of law
dealing with security interests in mobie equipment that is taken from the territory of one
jurisdiction to another. This assessment contains the author’s suggestions as to what
factors will have to be addressed in any undertaking to provide an international legal
structure designed to facilitate secured financing of mobile equipment.

No attempt has been made to define with precision the scope of the term “mobile
equipment”. Should a decision be taken to prepare a drafi conventicn, it will be a matter
for the participants in that undertaking to determine on the basis of empirical information
what types of movables’ should be included in the definition. For example, an important
question that will have to be addressed in this context is whether or not the draft conven-
tion should apply to automobiles held as consumer goods or as assets of a business
enterprise. Nor has any attempt been made by the author of this study to define the scope
of the terms “security interest” and “security agreement”. For the purposes of the study,
these terms should be viewed in a functonal, rather than a technical, legal context

1V. THE TREATME‘JT OF SECURITY INTERESTS IN MOBILE EQUIPMENT UNDER
NATIONAL CONFLICT OF LAWS RULES

1. Introductory comInent

The measures that currently exist or that have been proposed as methods to regulate
international aspects of security interests in movable property fall within a spectrum. At
one end of the spectrum are proposals for a model code of law that, if adopted by nations
as part of their domestic law, would provide a uniform or harmonized approach to the treat-
ment of both domestic and foreign security interests in movable property. At the other end
of the spectrum there exists no international agreement as (0 the recognition of foreign
security interests in movable propery. As a substitute there are the national laws of States
{conflict of laws rules) that dictaie the extent to which foreign security interests in
movable property that is brought into the territory of a State are given.recognition and
efficacy. - Between these ends of the spectrum are various .proposals which generally entail
combinations of different measures, ~ * : :

Intemational uniformity of law dealing with security imterests in movables involves by
far the most dramatic change in national laws. This explains the great scepticism as 10 ifs
practicability. [ndeed the difficulty of overcoming national parochialism in this area of the
faw induces reformers to look first to the other end of the spectrum, since it involves the



least disruption of national law. If the conflict of laws rules of nations are substantially
similar, there is no need to have substantive international law to secure uniformity of
approach. Of course, uniformity is not the only goal. Uniformly inappropriate conflict of
laws rules are of no assistance to those whose econemic interests depend upon
commercially reasonable and fair treatment under the laws of nations in which those
interests are being asseried. It is no consolaton to a secured party 1o be told that, while its
security inferest in -mobile equipmeni will not be recognized if the equipment is moved to
another’ State, the same unfavourable freamnent is meted out (0 foreign securdty imterests in
equipment brought into its State. Clearly what is required in addition to uniformity of
approach are conflict of laws rules that give to foreign secured parties a reasonable
measure of assurance that their interests in equipment will not be easily lost when the
cquipment is taken across national fronters and that at the same time provide a reasonable
measure of protection to persons who acquire interests in the equipment in the State to
which the equipment is taken.

In the following paragraphs of this portion of the study, the conflict of laws rules
gensrally applied by the courts of Western European countries are briefly surveyed with a
view o exposing their adequacy, or lack thereof, as a method w© meet the perceived need
for a system providing for the recognition of security interesis in mobile equipment that is
taken across international boundades. The Western European approach is contrasted with
that contained in Article 9 of the U.S. Uniform Commercial Code and the Fersonal
Property Security Acts of some- Canadian provinces. The concentration on conflict of laws
rutes of Western Europe and North America should not be taken as a suggestion that only
the legal systems of these areas of the world are relevant to this study. The purpose behind
the bref discussion of conflict of laws ries contained in this study is not to provide a
survey of conflict of laws rules of all countries; tather it is to demonstrate the difficulties
associated with any attempt to provide an adequate system for the intemational recognition
of security interests in mobile equipment through conflict of laws rules simpliciter

2. Treatment of security interests in movable property under the law of Western
European States.

{a) The law applicable to rights in rem: The lex situs rule

While complete consistency has never been a characteristic of conflict of laws rules,
most experts assert that, according to the overwhelming majority of European decisions,
the law goveming rights in rem in movables is the lex sius.® This includes the creation or
loss of security interests in movables.? The rationale for this approach is commercial

certainty.

In the realm of domestic law, the sphere of property relations is regarded as a
domain of human activity where the intervention of the commumity is particularly
required. If insccurity and excesses are o be prevented, the freedom of the owner
to transfer his property at his pleasure must be subject to some limitations. In every
country today the law of property is, to a large extent, a system of compulsory nies
(e.g. as to publicity of transactions and other formalities), whereas the law of
comtract stll admits of considerable liberty of choice. In the field of Private Inter-
national L.aw, for analogous reasons, the choice of the law governing transfers



inter vivos cannot be left io the parties themselves or be determined with the help
of some changing and subjective criterion (such as the owner’s intention 1o submit
to a particular system of laws); it must be definitely and imperatively settled. As
this need for certainty and security is fulfilled, in domestc law, by obligatory rules
on publicity, delivery, or by presumptions (resulting for instance from possession),
so it is achieved, in Private International Law, by the existence of a precise and
clear confiict rule. The physical location of a chattel constitutes an objective
criterion, which is easily ascertainable, and the lex situs is the cnly law, the
application of which people may reasonably be taken to expect. ... The lex situs

15 not only simpler and more convenient than any other to apply, but it is better
suited to pmtect the interests both of the owner and of other partes.® '

(b)Application of the rule when movables change situs

The apparent simplicity of the lex situs rule disappears when the movables subject to
a security interest validly created under the law of Statz A are moved to State B and,
thereby, acquire a new situs. Two questions immediately present themselves. Does a
security interest acquired in State A have extra-territorial effect outside of State A, even
though the security interest, if taken in State B, would be invalid? If the security interest
is recognized as valid under the law of State B, is it displaced by in rem rights acquired in
the collateral under the law of State B, the new situs? ‘Most experts give an affirmative, but
qualified, answer 1o both questions, S

{c} The conceptual ﬁmits to recognition

Recently it has been suggested that there is a fundamental difference in 1pproach
between the common law and the contnental European systems with respect to the tecogmi-
tion of foreign security interests in movables brought into a jurisdiction.® Under the
common law approach, the foreign security interest is treated as valid in the new situs
anless and until it is displaced by a new ttle acquired in accordance with the law of the new
situs.\" By contrast, the approach of some continental European legal systems appears (o
be that the continued existence of rights in the form of a security interest created under the
-original situs 1S dependent upon whether or not the foreign security interest can be accom-
modated (o the municipal law of the new situs.® This difference in approach means that,
concepiually at least, the common law recognizes forms of security interests not fitting
within the traditional common law categories, whereas under the continental Europedn
approach the parties are restricted 0 a numerus clausus of in rem interests prescribed by
municipal law.® The continemal approach often results in a refusal t0 recognize mortgages
on movables."” This is not to say, however, that common law jursdictions do nob require
that foreign security interests fit into the common law conception of what a security
interest is.  However, common law courts would appear to be more willing (o look o the
original [ex gsitws in order to determine the essential characteristics of a foreign securty
interest before reaching a conclusion as to how it is 10 be treated in the forum.“Y Ia any
event, common law courts should have less difficulty in accommodating most foreign
secunty interests because of the flexible approach taken by Equity to the requirements for
a valid security interest in the form of an eguitable mortgage or equitable charge.

The more rigid continental European approach-may well lead in some cases to a refusal
on the part of the law of the second situs 1o recognize the validity of a security interest that



does not have a directly or closely analogous counterpart under- the law of the second sims.
One expert has pointed out that in recent- Austrian and Swiss decisions the courts refused
1o recognize the validity of German Sicherungseigentum on the ground that, under the laws
of Austria and Switzerland, possession of the collateral by the debtor was incompatible
with a valid chattel mortgage.('¥ The expert concludes:

The reason for these problems may well le in the fact that all Europear legal
systems start out with a principle of non-recognition of non-possessory rights, but
have developed means of circumventing that principle. Because of the relatively
recent hisiory of this development, these means differ widely between the indivi-
-dual countries. This in turn makes it easier for legal opinion and courts alike to
maintain that their legal system Is still committed 10 the principle and to refuse
recognition to foreign securtty rights on the ground that they contravene that
principle (1%

{d)Transposition - A threat to efficacy

The law of the second situs may well be prepared to recognize that a security interest
in rnovables created under the law of the first situs is valid. However, this does not end the
difficuldes for the holder of that interest, It remains (o be defermined what efficacy the
courts of the second situs are prepared to give to the foreign security interest. There are twq
possibilities. The first is to recognize that the security interest has the same inrer partes
effect and priority status in the second situs that it has under the law of the sirus of the
movables when the security interest was faken. The second is to attempt to transpose the
foreign security interest. This involves giving it a status that “similar” types of security
interests have under the municipal law of the second sirus. The second approach appears ©
be the one employed in many couniries,(9

The second approach, at least as it applies to the prority status to: be afforded foreign
security interests, is the most natural of the two and the one that is dictated by public
policy considerations. - Courts faced with the issue of giving substance to a foreign security
interest will be inclined o do so by anaiegy to concepts with which they are familiar
Decisions as to the priority position of a foreign security interest will generally involve
competiticn between the holder of the foreign security interest and the holder of an interest
acquired under municipal law. In these cases, courts will feel compelied to apply the extant
priority structure of municipal law if for no other reason than that the domestic interest was
acquired in reliance on the prorty stucture of the municipal law. In order to do this it is
necessary to attempt to fit the foreign security interest into this structure by searching for
an equivalent security interest that is a part of that structure.

It will be seen, however, that in cases where analogies between foreign security
intcrests and security interests recognized under the miunicipal law of the second sfrus are
only very approximate, the process of transposition introduces a great deal of uncertainty
into the positicn of the holder of a foreign security interest. In rare cases it may end up with
rights in the second sitwus greater than those afforded to it under the law of the junsdiction
where the movables were situated when it took its security. However, in many other cases
its security intersst will be seen as having a status considerably less favourable to it than
would be the case under the law of the situs of the goods at the date of creation of the
interest. This will be particularly so in situations where the law of the first sirus is more
willing to give scope to non-possessory security interests than the law of the second
sirus (%9



(e} Transposition and public notice requiremerts

The practice of transposition may well result in a court of the second sirus concluding
-not only that the in rem effects of a foreign security interest are to be determined by
analogy to a similar type of security interest under municipal law (if one can be found), but
also that a foreign security interest is subject to the same public disclosure laws that are
appiicable to the domestic counterpart of the foreign security interest. Again, this approach
appears to be dictated by public policy consideradons. Generally, the legislative policy
underlying public disclosure requirements for security interests is to provide protection o
those who might deal with the debtor in possession or control of the movable. Public
disclosure is designed 1o work prophylactically to avoid loss to those who take advantage
of it and who might otherwise suffer as a consequence of the principle of nemo dat quod
non haber. To conclade that a foreign security interest is not subject to the municipal
system for public disclosure of secusity interests would be to place the interests of foreign
secured creditors higher than those of domestic buyers and secured or unsecured creditors.

The common law approach to the recognition of foreign security interests, however,
does not” appear to embody the same degree of parochialism when dealing with foreign
security interests. Undér the common law, the validity of the foreign security interest
would appear to to be less dependent wpon identification of 2 domestic equivaleat. This
being the case, it is much harder to conclude that statuiory registration requiremen:s that
expressly apply to domestic security interests extend to foreign security interests of a
different “kind”. Indeed, both United States and Canadian courts have gone further and
have held that chattel mortgages created under the law of foreign common law jurisdictions
were not subject to statutory registration requirements for chattel mortgages since the
legislation did not ‘expressly refer to foreign chattel morngages.(®

To insist that the holder of a foreign security interest comply with the domestic public
notice requirements ofien means that its security interest is denied the staus' of eguivalent
domestic security interests. The reason for this is that in very many cases the secured party
will not become aware of the need to comply with domestic registration requirements of
the second jurisdiction in Hme to meet those requirements. This may result from the fact
that it is unaware that its collateral has been moved to the second sirus™ or because it was
not made aware of this fact at a time that would allow it o comply with such requirements.
Under the law of some jurisdictions, public noiice requirements must be met within a
specified period of time from the date that the security imterest is created. In many cases,
this period will have expired before the collateral has left the jurisdiction where it was
sitwated when the security interest was created. The principal difficulty in this respect
results from the fact that the registradon requirements of many jurisdictions were designed
with only domestic security interests in mind.

3. Treatment of security interests in movable property under the law of North
American common law jurisdictions :
{(a) The context

For conflict of laws purposes, the United States is composed of 52 separate
jurisdictions and Canada of twelve. This fact and the early popularity and widespread use
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of secured transactions, such as conditional sales coniracts and chattel mortgages, in both
countries as devices to secure both consumer and business credit forced courts and legisla-
tures in these countries to address conflict of laws problems involving security interests in
mevables long- before they were encountered on a significant scale in other paris of the
world, These problems were generally associated with the movement of goods subject to a
security interest created under the law of one province or state to another province or state
where the issue of recognition and enforcement of the security interest arose.

As early as 1908 the Bills of Sale Act of the Province of Saskatchewan provided for the
registration of chattel mortgages “executed or created ~without Saskatchewan” where the
goods taken as security under such mortgages were permanently removed into
Saskatchewan. The holder of such a morgage was required to register its mortgage in the
appropriate Saskatchewan regismy within three weeks of the removal of the goods into the
province. Failure to do so resulted in the mortgagee being precluded from setting up any
right of property or right of possession in the morngaged goods “against the creditors of the
mortgagor or against any subsequent purchasers or mortgagees in good faith and for
valuabie consideration.”t*® A similar provision was included in the Conditional Sales Act
of Nova Scotia as early as 1909.%% Both the 1928 Canadian Uniform Bills of Saie Act®®
and the 1947 Canadian Uniform Conaditional Sales Act®" provided for registration of
foreign security interests. :

The 1924 U.S. Uniform Conditional Sales Act provided that where goods being
purchased under a condiional szle contract were “removed from another state into a filing
district in this state”.. “the reservation of the property in the seller shall be void as to ...
purchasers and creditors ... unless the condidonal sale contract or a copy thereof shall be
filed in the filing district 1o which the goods are removed, within ten days after the seller
has received notice of the filing district to which the goods have been. removed”.“® The
American model legislation was more favourable to the posidon of the foreign conditional
seller than its Canadian counterparts. Under the American approach, the goods could be in
the second situs for a long perod of time before the conditional seller was reqguired to
comply with the public disclosure requirement of the second: sifus. The result was 1o
increase substantially the likelihood that a third party in the second situs which acquired
interests in the goods would be subordinated to a foreign, undisclosed conditional seller’s

rights. '

These early attempts to address the problem of striking a balance between the need 1o
recognize the efficacy of foreign security interests and the need to protect domestic buyers
and creditors were further refined in many North American jurisdictions. However, until
the publication of Articie 9 of the U.S. Uniform Commercial Code, the basic approach
remained largely unaltered. A forgign security interest was valid and enforceable in a
jurisdiction for a period of tme after the coilateral was brought into the jurisdicton. Under
the law of some jurisdictions, this period of time started to run from the date the collate-
ral was brought into the jurisdiction. Under the law of others, the period did not start 10 run
until the secured party became aware that the collateral had béen brought into the jurisdic-
tion. Failure to file a copy of the security agreement in the new simus before the expiry of
the specified period of time resulted in the security interest being treated as “void” as
against buyers, mortgagees or creditors who acquired interests or who tock proceedings
against the collateral while it was in the jurisdiction.
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As might be expected, the designers of these systems were ncot particularly concerned
about the need 10 accommodate foreign security interests that were significantly differem
in nature from those in use in their jurisdictions. Nevertheless, while the systems were
designed to apply to interests arising under conditional sales contracts and chattel
mortgages, the terms “chattel mortgage” and “conditional sale” were generally given a
broadened - statutory definition so as 1o encompass security agreements that were
functionally, but not coneceptually, similar to conditional sales contracts and chaitel
mortgages.( '

These systems did not make special provision for security interests in mobile equip-
ment. However, they did provide very generous accommodation to foreign sccurity
interests in mobile equipment in cases where the equipmeni did not remain in any
particular jurisdiction for a long period of time. Under most of the systems a foreign
conditional sales contract or chattel mortgage, in effect, was deemed to be filed in the
jurisdiction for a period of time after it came into the jurisdiction. Any sale,?* mortgage
or seizure of the goods during this period of time would pass the debtor’s interest subject
to the foreign sccurity interest. S

{b) Contemporary conflict of laws rules in the United States

The modern era in the development of conflict of laws mles for security imterests in
North America began with the release of Ardcle 9 of the U.S. Uniform Commercial Code
in 1952. The original text has been revised on several occasions. For the purposes of this
study it is relevant to focus particular attention on the 1972 Official Text and incidentally
on the 1962 Official Text. Article 9 of the Uniform Commercial Code represents the accu-
mulated experience of a country -in which inter-jurisdictional conflict of laws problems
have been encountered on a massive scale and over a long period of time.?® It Contains
statutory measuores designed to address directly the various issues assemated wnh the
recognition of “foreign” security interests in mobile equipment.

The 1862 version of Article' 9 purported to address issues of “validity and perfecton of
a security interest and the possibility and effect of proper filing” with respect to it. A
considerable amount of academic debate developed around the meaning and scopes of the
term “validity” in the context of Article 9-103, particularly as it relates to the issue of inter
partes enforceability of a security interest.?® This matter was addressed in the 1972
Official Text by the removal of any reference to the issue of validity of a security inierest,
thereby leaving the matter of inter partes righis to be governed by the general Code
conflict of laws provisions.®? Since all but one state had adopted the Uniform Commercial
Code by 1972, the need for a choice of law rule to determine the essential validity of a
security interest had, for the most part, disappeared.

The two Official Texts of the Uniform Commercial Code embody different approaches
to the choice of law applicable to the creation of a security interest and its efficacy in cases
where collateral, other than mobile equipment, has been removed from one sits to another
Articte 9-103(3), 1962 Official Text, adopts the lex sirus at the date of attachment as the
law applicable to validity. In this context, validity apparently includes perfection and
cffect of perfection.® A security interest perfected under the lex sirus at the date of attach-
ment contnues perfecied in 2 second sitws for four months “and also thereafter if within the
four month pericd it is perfected” in the second sitws. Under the 1972 (now 1978) Cfficial
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Text of Article 9-103(1)(b) (see Appendix B), perfecion and the effect of perfection and
non-perfection are govermned by the law of the jurisdiction where the collateral is where the
last event occurred on which is based the assertion that the security interest is perfected or
unperfected. A period of temporary perfection is afforded to a security interest in goods
brought into and kept in the jurisdicrion if the security interest was perfected in the former
sitws and if it is perfected under the law of the jurisdiction before the expiry of four months
from the date it came into the jurisdiction or the expiry of perfection in the former sirus,
whichever is earlier

A special choice of law rule is provided in cases where it is understoed by the parties
to a security agreement that the collateral will be kept in another jurisdicion and it is in
fact taken to thai jurisdiction within a specified period of time. In such cases the law
applicable to perfection and the effect of perfection and non-perfection is the law of the
jurisdiction to which the collateral is taken.?®

Of particular relevance to this study is the treatment of security interests in mcbile
equipment. The 1972 Official Text prescribes the most refined set of rules in this respect
(see Appendix B). Under Article 9-103(3), the law, including the conflict of laws rules, of
the jursdiction where the debtor is located govemns the perfection and the effect of perfec-
ton and non-perfection of a security interest in “goods which are mobile and which are of
a type normally used in more than one jursdiction, such as motor vehicies, trailers, rolling
stock, airplanes,®® shipping containers, road building and construction machinery and
commercial harvesting machinery and the like” if the goods are equipment or inventory
held for lease. The debtor is deemed to be located at his place of business if he has one, at
his chief executive office if he has more than one place of business, otherwise at his resi-
dence.®? When the "debtor changes his location, perfection continues until the expiry of
four months after the change or until perfection ceases in the first jurisdiction, whichever
period expires first®? Article 9-103(2) makes special provision for choice of law rules and
perfection requirements where the collateral is goods covered by a certificate of tte. This
is an important feature of the American system because of the fact that certificates of fHide
to motor vehicies are issued by most states of the United Siates.

(c¢) Contemporary conflict of laws rules of common law jurisdictions in Canada

In recent years several Canadian jurisdictions have enacted Personal Property Security
Acts modelled on Aricle 9 of the U.S, Uniform Commercial Code. In most respects, the
Canadian legislation mirrors the conflict of laws provision of the 1972 Official Text of
Armicle 9. However, there are some major differences,

Under Canadian Acts, the /ex sirus governs the validity and effect of perfection of a
security interest in non-mobile goods.®® The perods of temporary perfection where goods
are moved into a jurisdiction are calculated differently from their American counterparts.
The period is the shorter of 80 days from the goods being brought into the jumsdiction, 15
~days from the date the securad party discovers that this has occurred or the expiry of
perfection under the original sirus.®® Under the laws of some jurisdictions, where the
goods are sold to a good faith buyer in the second situs, the foreign security interest has
priority only if it is in fact registered i the jurisdiction in which the sale took place before
the date of the sale.®% '
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A few of the Canadian Acts include departures from the U.S. legislation where mobile
-equipment is involved (see e.g. Appendix C). In all cases, the law applicable to the validity
and effect of perfection or non-perfection is that of the debtor’s location at the date that the
security interest attached. Both the change of location of the debtor and the transfer of the
debtor’s interest in the collateral 10 someone in another jurisdiction invoke the necessity
to reperfect within a specified period of time. The period is the shorter of 60 days from the
date that the debtor changes its location, 15 days from the date the secured party discovers
that this has occurred or the expiry of perfection under the law of the original locaton of
the debtor. Failure to reperfect in the new locadon results in the security interest becoming
unperfected and not, as is the case under United States law, just subordinated to
purchasers.®® If the jurisdiction in which the debtor is located does not provide for public
registraion or recording of security interests in mobile equipment and the collateral is not
in the possession of the secured party, a security interest dn the collateral must be
registered in the jurisdiction if it is to have priority over rights acquired in it in the
jurisdiction.®"?

(d)A closer look at the North American approach

Several features of the.approach to.the recognition of security interesis in mobile
equipment contained in Article 9 of the U.S. Uniform Commercial Code and the - Canadian
Personal Property. Security Acts warrant careful consideration.

‘A problemn endemic to any system of conflict of laws rules is to identdfy the tfpes of
foreign security inferests that will be given recognition. Once recognition is granted:there
remains the further problem of determining what priority status is to be given [0 such
interests. As noted. in an -earlier section of the study, many sysiems address these problems
through the use of transposition. The recognition and status afforded to a foreign security
interest are conditioned by its similarity to a domestic security interest.

This problem is of only peripheral significance under the North American systems. The
reason for this is that these systems apply to all “security agreements” without regard to
their form.®® A security agreement is an agreement that provides for a security imierest in
pcrsonal property. A “secutity interest” is any proprietary interest which secures pavment
or performance of an obligation®® In order to gain recognition, a foreign security interest
must meet this test. However, because it is a generic test.that encompasses all types of
security interests that secure payment or performance of a debt or other obligation and that
are created or provided for by contract, there will be few interests arising under contempo-
rary secured financing transactions that will be exciuded.®®

It will be noted that under this legislation the law applicable to the issues associated
with the validity®? of a security interest in mobile equipment is not the lex situs of the
equipment at the date the security interest is created, but the law, including the conflict of
laws rules, of the location of the debtor In a commercial context, this will generallv he the
law of the chief executive offices. of a corporate debtor. The legisiasion represents a
rejection of the lex sirus as the law applicable fo issues asscciated with the validity of
security interzsts in mobile equipment.

The Norh American systems do not stop there, however. The law of the debtor’s loca-
ilon govems not only issues associated with the validity of a security interest in mobile
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equipment, but also the priority and public disclosure of such an interest. An assumption
of these systems is that a third party who deals with the debtor in possession of the equip-
ment will appreciate the need to conduct a search in the jurisdiction where the debtor is
located rather than the jurisdiction where the equipment happens to be situated at any
particular fime. This may not be an unreasonable assumption in view of the fact that this
special choice of law rule applies only where mobile equipment or goods held for lease are
involved. Consumer goods are excluded. Accordingly, cases in which legally unsophisti-
cated domestic buyers are likely to be involved are govemed by the jex situs rule with the
result that such buyers will be able 0 rely on informadon relating to security interssts in
the goods that must be contained in the registries of the sims.® Except for the period of
temporary exposure that third pardes must endure in cases where the debtor has moved iis
locatdon to another jurisdiction, the system provides a reasonable measure of assurance
that security interests will be discoverable or that an interest in the equipment acquired by
third parties will not be subject 1o security interesis.t® '

The growing homogeneity of secured lending arrangements and applicable law among
North American common law jurisdictions permits the implementation of conflict of laws
ruies that results in the wholesale application of foreign law to issues of priorides and
public notice arising in a sfate or province. However, these systems also apply with respect
t0 security inierests created under the law of Quebec and Louisiana, jurisdictons that do
not have common law systems. Clearly, in traditional terms, the apprcach contained in
Article § of the U.S. Uniform Commercial Code and the Canadian Personal Property
Security Acts is quite radical™ The Official Comment to Article 9-103(3) of the Uniform
Commercial Code describes these systems as ones under which “each state other than that
of the debtor’s location in effect disclaims jurisdiction over .. mobile chattels even though
they may be physically located within the state much of the fme” ¥

V. EXISTING INTERNATIONAL REGULATION OF SECURITY INTERESTS IN
MOBILE EQUIPMENT

1. The Unidroit Convention on International Financial Leasing, 1988

The Unidroit Convention on Intermational Financial Leasing prescribes a series of
rules for the regulation of the inter parres rights and obligations of parties to a tripartite
international financial leasing transaction. These rules Override the national law otherwise
applicable to the transaction. In addition the Conventon contains provisions that deal with

third party rights.

While not all financial leases to which the Convention applies will be treated as
security agreements under the applicable law, many of them will be so characterized under
the law of those jurisdictions that have developed sopbisticated systems of personal
property security law which focus on substance rather than form when characterzing
transactions. In such cases, lessors will be required to comply with the public netiee
requirement of the applicable iaw if their interests in the leased -equipment are to be
protected from subordination io the claims of unsecured creditors of lessses or trusiges in
bankruptcy. :
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The drafters of the Convention eschewed any suggestion that a complete set of priority
rules or choice of law mles for determiming the law applicable to priorities be included in
the document. However, concern of international lessors that the domestic law of lessees’
States may not always respect their ownership rights when unsecured creditors and
bankruptcy trustees of lessees make claims to leased equipment, led to the conclusion that
the Convention should comtain measures designed to protect those rights. Accordingly, the
Ceonvention provides that the lessor’s “real rights” in the equipment shall be vahd against
the lessee’s trustee in bankmptcy and creditors {(Art. 7(1)}a)-(b)).

It is not possible to deal with any aspect of priorities without taking into consideration
the fact that, under the law of some jurisdictions, priority determinations involving, inter
-alia, execution creditors and trustees in bankruptcy are directly affected by public
disclosure requirements. In other words, a pre-conditon for the recognition of the supre-
macy of the real rights of a lessor may be compliance with the registration requirement of
the applicable law. Consequently, necessarily incidental to the decision to give protection
to lessors’ real rights was the requirement that the Convention contain a set of choice of
law rules for determining the law applicable io the question as to whether or not lessors
must give public notice of their interests as a pre-condition to priority over execution
creditors and trustees in bankrupicy.

" Under the Convention leases of ships and aircraft are treated separately. The applicable
law in the case of a lease of a registered ship is the law of the State in which the ship is
registered in the name of the owner (Art. 7(3)(a)), and, in the case of a lease of an aircraft,
it is the law of the State where the aircraft is registered under the Convention on
Iitermadonal Civil Aviation, Chicago, 1944 (Art. 7(3)(b)). For leases of all other types of
equipment it is necessary to determine whether the equipment is stationary or mobile. In
the case of a lease of equipment of a kind nommailly moved from one State to another, the
applicable law is that of the State where the lessee has its place of business (Art. 7(3)c)).
In the case of a lease of any other type of equipment, it is the law of the State where the
equipment is siteated (Art. 7(3)(d)).

There are several features of the Convention on International Financial Leasing that
are of relevance in the context of this study. One of these is the fact that if is a recent
convention that deals with security interests in movable goods. It demonstrates that
international regulation of this area of the law is a matter of growing importance. Another
of these features is the fact that the Convention embodies what might be described as a
mixed approach to the regulation of this area. It provides international substantive- rules
dealing with certain aspects of inter partes and third party rights. However it does not
purport to be a definitive code of law dealing with all aspects of intemational financial
leagses. Many matters are left 10 be regulated by the applicable law. With respect (¢ some
of these, it specifies what is the applicable law. The third important feature of the
Convention is that it provides a prionity rule regulating the relative rights of lessors (as
secured parties) and execution creditors and trustees in bankruptcy of lessees. Finally, it is
relevant to note that the choice of law rules of the Convention do not prescribe the lex situs
“where public notice of a security interest in mobile equipment is involved. This represents
a dramatic departure from the traditional approach embodied in the conflict of laws rales
of most nations applicable to interests in movable goods other than ships and aircrafi.
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2. The Geneva Convention on the International Recognition of Rights in Aircraft,
1948

Aircraft are items of very high unit cost. A single airplane can cost as much as
$50,000,000. This being the case, it is necessary to ensure that secured financing arrange-
ments along with other financing devices are available to facilitate the acquisition of
aircraft by airline operators. Further, aircraft are the most mobile of movable property. In
the space of a few hours a modem aircraft can enter and leave the territory of several
States. It is clear that the tradirional choice of law rule relating to proprietary interests in
movabie property, the lex situs, is entirely inappropriate in the context of security interests
in aircraft. These factors were recognized shortly after World War II. As a consequence, the
Convention on the International Recognition of Rights in Aircraft was elaborated in
Geneva in 1948, Fifty-three States have ratified or acceded to the Geneva Convention,

One of the purposes of the Convention is to provide a choice of law rule for
determining validity and place of registration of security interests in aircraft.(*®) The .
Convention provides for the recognition of “mostgages, hypothéques and similar rights in
aircraft which are contractuaily created as security for payvment of an indebtedness”
provided that “such rights have been constituted in accordance with the law of the
Contracting State in which the aircraft is registered as 1o nationality at the time of their
constitudon” and “are regularly recorded in a public record of the Contracting State in
which the aircraft is registered as to natiopality” (Art. I(I}d)(i)-(ii)). Generally, the effect
of the recording of such rights is determined according to the law of the State where the
alrcraft is registered (Art. 2(2)). Under the Convention, a Contracting State is free o refuse
recognitdon of foreign types of security interests which do not fit into municipal categories
of security interests, provided that they do not prohibit the recording of a right which could
be validly consttuted according to national law (Art. 2(3)).“" However, the Convention
does provide that no transfer of amn airerafi from the naticnality register or record of one
Coniracting State to that of another Contracting State shall be made unless holders of
recorded rights have been satisfied or consent to the transfer (Art. 9).

Security interests in spare parts taken along with a security interest in an aircraft are
subject to the same treatment as that of the aircraft even though they are situated outside
the territory of the State in which the aircraft is registered as to natonality. This treatmment
is conditional upon the secured party providing, along with the registration, a record of the
parts and the place where they are stored and posting a notice where the parts are situated
“specifying the descripdon of the right, the name and address of the holder of this right and
a record in which such right is recorded” (Art. 10(1)-(2)).%%

The relevance of the Geneva Convention to this study is the fact that it provides
international recognition of the inappropriateness of the lex sirus as a source of law for
determining the validity and efficacy of security interests in mobile equipment. The central
purpose of the Convention is to identify a source of law thar is constant. The result is that
finance organizations involved in secured-financing of aircraft have a greatly reduced risk
of loss of their security as a result of refusal en the part of forum counts to recogmize the
validity and enforceability of their security interests.

In addition, the Convention employs a choice of law nule and prescribes pricrity rules.
While the central aspect of the Geneva Convendon is the requirement that Contracting



- 17 -

States undertake an international obligation (o recognize the validity and enforceability of
securily interests in aircraft that have been created in compliance with the law of’ Lhe State
where an aircraft is registered as to nationality, it does contain several substantive law
provisions. Some of these deal with priority issues. Although, generally, priorities are
determined under the law of the State of registration (Art. 2(2)), the Convention provides
for tacking of future advances, but limits the amount of imterest that can be claimed by a
secured party (Art. 5). In addition it determines the relative priority position of owners or
secured parties and buyers at an execution sale (Arts. 7(4) and 8, 10(3)). It also provides
for the priority of certain Hens (Art. 4).

3. The Brussels Conventions for the Unification of Certain Rules of Law relating to
Maritime Liens and Mortgages, 1926 and 1967

The essential purpose of these Conventions is to provide for a pricrity system for
competing interests in ships. Of primary concern were the relative prority positions of
mortgagees and hoiders of the various types of liens constituted under national law.

Under the 1926 Convention, “mortgages, hypothecations, and other similar charges
upon vessels, duly effected in accordance with the law of the Coniracting State 1o which
the vessel belongs, and registered in a public registry either at the port of the vessel’s
registry_or 4t a central office, shall be regarded as valid and respected in all other
Contracting States” (Art. 1). The Convention stipulates five classes of maritime liens
which take priority over mortgages (Ar. 2).

Only twenty-two States are bound by this Convention, Its unpopulamtv is due .1r°ely
to the great diversity in the various national laws providing for maritime liens, Many
countries have taken the positon that the Conventien allows for the reccgnition of too
manty categories of maritime Hans.

The relative failure of the 1926 Convention led some maritime nations 1o explore the
possibility of securing broader agreement on the terms of a convention dealing with
mortgages and liens. The product of this effort is the 1967 Convention. This Convention
contains a shorter list of liens that are given priority over morigages. It also gives to
Contracting States the right to rank certain liens above morigages. It provides a more
detailed set of prerequisites for intemational recognition of “mortgages and hypothéques”.
They must have been effected and regisiered in accordance with the law of Lhe'iS'tate where
the wvessel is registered. The registry must be open to public inspection and the public
record must contain the name and address of the mortgagee or holder of the hypothéque (or
indicate that it is to bearer), the amount secured and “the date and other particulars which,
according to the law of the State of registration determine the rank as respects other
registered mortgages and hypothdques” (Art. 1).

This Convention was less popular that its predecessor. It has been accepted by onaly
five States. There are several reasuns for this. However, the most important objection
appears 10 have been the requirement that the public records disclose the amount secured
by a mortgage. Several common law jurisdicdons that have followed the Britsh model for
the creation and recording of morigages on vessels have taken the position thar this
requirement reflected civilian thinking and does not facilitate national systems under
which this type of information is not on public record.®®
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The efficacy of the place of registration of the ship as the source of law for determining
priorities is affected by the extent to which there exists international agreement or under-
standing as to what constitutes the proper place of registration of ships. The growing use
of “flags of convenience™ registration has threatened the usefulness of the law of the flag
as the appropriate source of law to determine priorities where security interests are
involved. The 1958 Geneva Convention on the High Seas prescribes a test for determining

the State in which a ship may be registered. The Convention requires that there exist “a
genuine link between the State and the ship; in particular, the State must effectively
exercise its jurisdiction and control im administrative, technical and social matters over
ships flying its flag” (Art. 5(1)). The United Nations Convention on Conditions for
Registration of Ships, 1986 provides for greater amplification as to what constitutes a -
“genuine link” between a ship and a flag State. In this respect the Convendon attacks the
practice of using flags of convenience and the opportunistic use of more than one national
Tegistration.

4. The Geneva Convention on the Registration of Inland Navigation Vessels, 1965

This Convention, which came into force in June 1982, was designed to unify . national
laws and practices with respect 10 the registration of inland navigation vessels, and to
harmonize certain international aspects of rights in rem among the Contracting Stafes. Six
States have ratified it. The Convention applies to rights in a “vessel” which is defined as
including “hydropianes, ferryboats, dredges, cranes, elevators and all other floating
appliances or plant of similar nawure.” (Art. 1{1)(b)). Structuraily, the Conventicn is
composed of a set of articles prescribing rules for the registration of interests in vessels
and two Protocols, one dealing with the recognition of ownership, usufruct mortgages and
liens, and the other with rights of attachment.

Each Contracting State undertakes to keep a register for the registration of inland
navigation vessels (Art. 2). The registry of a Contracting State may include registration
information concerming a vessel if one of the following conditions is met: (i) the place
from which the operation of the vessel is habitually directed is situated in that State; (i)
the owner, being an individual, is a national of or habitually resident in the State; or (i)
being a corporation, its registered office or principal place of business management is
situated in the State (Art. 3(1)). Where it is possible under these criteria that a single vessel
could be registered in two States, the owner must choose one of the two countres in which
the vessel is 10 -be registered (Art. 4(1)). A Contracting State may not force the owmner of a
vessel (0 register it in the State’s registry if the vessel is registered in a non-Contracting
State under circumstances prescribed by the Convention unless the owner has its habitual
residence or principal place of business in the State and owns more than a one-half interest
in the vessel {(Art. 4(2)-(3)). Provision is made for cancellation and transfer of a registra-
ton from the rtegistry of one Contracting State to the registry of another (Arts. 10 and 11).

Protocol No. 1 to the Convention deals with registration and recognition of rights of
“ownership, usufruct, mortgage and liens” (Art. 4). The “rules relating o {these] righis in
rem ... shall be determined by the law of the country of registration” (Art. 10). When one
or more of these rights have been registered in the regisiry of one Coniracting State, they
must be recognized in the territory of all other Contracting States (Art. 5). The order of
priority of in rem rights is the order of their registration (Art. 6). A registration of a
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mortgage must disciose at least the name and address or domicile of the morgagee and the
details of the debt obligation secured (Ar. 7). Chapter 1II of the Cepvention provides rules
for the recognition and priority of certain liens against vessels.

For the purposes of ‘this study it is relevant 10 note that: the Convention employs a
mixture of prescribed choice of law and Substantive priority rules to ensure the
international recognition and enforcement of security interesis in vessels. For obvious
reasons, the choice of law rule of the Convention eschews the lex situs of the vessel. The
law applicable to the validity of ownership claims {(presumably this includes a security
interest in the form of retained title) and mortgages is the law of the country where the
vesse! is registered. The Convention prescribes the conditions under which registraton is
to be effected in a State and ensures that a vessel is registered in one State only. The result
of these conditions is that the law applicable will be the location of the debtor (residence
of an individual and principal place of business or registered office of a corporation) or
“the place from which the operation of the vessel is habitnally directed”. A very simpie
first-in-time priority mle is prescribed by the Convention in cases where multiple in rem
claims are made with respect to the same vessel. -

5. Other Conventions

The Montevideo Treary on International Commercial Terrestrial Law, 1540, which has
been ratified by three couniries, provides that where goods are encumbered by a “pledge”,
in order to preserve rights acquired in the first situs, both the formal and the substantive
requirement of the second lex sirws must be observed (Ans. 21 and 22).

The Hague Conventon on the Law Applicable to Transfer of Ownership in the Intermna-
tional Sale of Goods, 1958, which is not in force, prescribes thé’lex rei sitae as the law
applicable 10 conihcr_mg cla:ms of an ownership retaining seller and creditors of the buyer
(Art. 4).

6. In summary

Existing international regulation of security interesis in movable property focuses
primarily on three types of movables: aircraft, ships and vessels.*® There are two charac-
teristics of these types of property that have resulted in them being singled out for special
treatment. All three have very high unit cost. As 2a result, some form of secured financing
is generally invoived in the' construction or acquisition of ownership rights in them. An
important aspect of any set:iifed financing arrangement is the assurance that, should it
become necessary. the secured party’s rights in the collateral will be recognized by the
applicable law: Aircraft, ships and vessels are highly mobile and as such are very likely to
cross national frontiers with conmcierable frequency. Generally, the various national laws
applicable to the recognition and ernforcement of security interests created under the laws
of foreign jurisdictions are grounded in parochialism and totally outdated perceptions as to
nature of modern international business activity. In the absence of an international
approach to the recognition and enforcement of security interests in these types of equip-
ment, the fact of their mobility produces a threat 1o the legal stability and predictability
that secured financiers require if they are 10 commit very large sums of money to financing
the acquisition of aircraft, ships and vessels.
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The approach embodied in the conventions on recognition of security interssts in
aircraft, ships and vessels involve two distinct elements: (i) the displacement of the lex
situs in favour of a single, easily identifiable source of law applicabie to the validity and
public disclosure of security interesis and (ii) the prescription of denationalized priority
rules 1o deal with situations in which resort to the law otherwise applicable would produce
inconsistent or otherwise unacceplable results. The second element, however, appears only
on a limited scale.

The Convention on International Financial Leasing represents a modest, but neverthe-
less important, extension of the first element mentioned in the previous paragraph as it
applies to public disclosure of security interests. Under the Convention, a single law is
designated as the source of publicity requirements for leases of all types. of mobile equip-
ment other than ships and aircraft. The law applicable 1o public disclosure of a lessor’s
interest in mobile goods is that chosen, not by reference to the situs or the “nationality” of
the goods, but by reference to the place of business of the lessee. In this respect the
Convention parallels the Geneva Convention on the Registration of Inland Navigation
Vessels. The Leasing Convention's embodiment of the second element noted above is
confined to a single, but commercially significant, priority rule: the supremacy of the
lessor's real rights over the claims of the lessee’s execution creditors or trustee in
bankruptcy. This important question is not left to the law otherwise applicable, but is
addressed in the Convention. '

V1. PROPOSALS FOR INTERNATIONAL REGULATION OF SECURITY INTERESTS IN
MOVABLE PROPERTY

1. Introductory comment

The international recognition of security interests in mobile equipment has not been
the exclusive focus of any of the studies dealing with security intergsis in movable
property carried out by international organizations. Nevertheless, these studies do address
some of the issues germane to this study. Consequently, they cannot be ignored.

2, The UNCITRAL project

The United Nations Commission on International Trade Law (hereafter referred to as
UNCITRAL) in 1968 authorized the Secretary-General to make a study of the law of
security interests in the principal legal systems of the world. At the request of the
Secretary-General, Professor Ulrich Drobmig of the Max-Planck Institute for Foreign and
Private International Law prepared in 1975 a report for the Commission which examined
in the comtext of the legal systems of many countries of the world the major issues involved
in modem security - financing law at- both national and. intémational level. In additon it
provided a description and assessment of proposals for remedying existing deficiencies in
the law relating to international recognition of security interests in movable property.
Minor changes were made in the report and it was resubmitted to the Commission in
197750 Between 1977 and 1980, the possibility of developing model rules for security
interests in movables based on a functional approach and encompassing domestic as well



as international transactions was further examined by the Secretariat and the Commission.
In 1979 the Secretary-General submitted to the Commission a report entitled: Securiry
Interests; feasibility of uniform rules to be used in the financing of trade.®® In His report,
the Secretary-General noted that, after considerable study and an extensive exchange of
views, several conclusions had been reached. The conclusions relevant to this study are
summarized hereafter in point form. - '

I. Personal property security laws of many countries are inadequate to meet the contem-
porary needs of the business commumty. While it is difficult o demonstrate in a verifiable
manner that this results in adverse effects on economic development, there is sufficient
evidence (o establish that the availability of modem, efficient laws in this area has the
effect of providing sources of capital which would otherwise not be available. This should
be a matter of particular interest :o developing couniries.

2. The most prevalent problem is the number of statntes goverming different aspects of
this area of the law. These statutes were adopted (in most countries prior 0 World War II)
to solve specific problems existing at the tme of enactment. Consequently they are not
well suited to current patterns of trade and finance, Typically, priorities between secured
creditors and other claimants of the collateral are obscure and procedures for realizing the
value of the collateral in case of default by the debtor are slow and expensive and do not
encourage the sale of the collateral at prices similar 1o those that would be received at a
commercial sale of similar goods.

3. So long as the law of security interests differs significantly in different countfies, the
legal problems which arise when goods subject to & non-possessory security interest are
moved from one State to another are difficult to selve satisfactorily. It is obviously
undesirable if the receiving State refuses to recognize the security interest created -abroad.
However, it is equally undesirable if the foreign creditor has rights not available to a
domestic Creditor, or if the foréign creditor is not required to give the same degree of
publicity to ﬂ{e_:e_xistence of the securit.iinteresz as would a domestic creditor. In Arder to
alleviate this situation, the law must be sufficiently similar to that of the State where the
security interest was orginally created and the State where it would be enforced so that the
rights of the debtor, creditor and third parties would not be seriously affected by the
movement of the goods. Once this has been accomplished, it would be possible to devise
rules of conflict of laws which would make it possible to enforce a security interest in a
State other than that in which it was created without upsetting the expectations of other
claimanis against the debtor,

The 'Secre:ary'-Generai' concluded that the necessary degree of intéfjurisdictional
similarity might be obtained through the use of a model code of law that would be adopied
by States as the basis for reform of national laws dealing with security interests in movable

property.

At the request of the Commission the Secretary-General prepared and submitted (o the
thirteenth session of the Commission held in 1930 a further report designed (o present in
a concrete form the manner in which the essendal issues involved might be addressed.c®
in this report the Secretary-General described an approach to this area of the law that
adopts function as the central consideration in the formulation of rules which would
provide the basis for unification of domestic and international law dealing with security
interests in movable property.



This report focused specifically on the conflict of laws in sitvations where property
that is subject 10 a security interest created in one State is moved to another State. It was

noted that

{tihe genmeral rule where the secured propeniy is neither mobile nor intangible,
would probably be that the validity of the security agreement, the actions to be
taken by the secured creditor in order to be protected against third parties ang the
degree of protection to be given against third partes would all be govemed by the
law of the State where the secured property was located. If the secured property
was subsequently moved to a second State, the validity of the security agreement
should, in principle, continue to be govermned by the law of the first State. However,
the second State may wish to subject the security agreement to the same require-
ments of formality as would otherwise be required of a security agreement
concluded under the model law... .

if the goods were mobile goods, it could happen that the secured property was
temmperarily out of the State where it would normally be located at the time the
events in question took place. In this case, it might be considered desirable for the
law of the State where the debtor has his principal place of business to be the
applicable law with respect to all' questions. Alternatively, if the secured property
were of such a npatre that its ownership were registered with ‘the State, as in the
case with automobiles and trucks, it may be thought desirable that the goveming
law be the law of the State of registration. This would normally be the same State
as the State where the debtor has his place of business, but some debtors might own
vehicles in other States as well..
- Whether the model law shouid requlre some form of pubhcny and the pature of
the publicity to be required are among the more difficuit questons © be decided.
it may be that the only adequate solution would be to leave these matters (0 each
State but to include in the provisions on conflict of laws that secured property -
which has a protected status in the first. State continues- to have a protected status
in the second State for a restricted: period of time. If by the end of thai pericd of
time the secured .creditor has taken the action required by the second State, the
protection would continue. If actions taken in the first State were alsc those
required by the second State (for example, notation on the cerificate of drle which
moved with the secured property or fixing of a notice to the secured property
itseif), no further actions would be needed to be taken in the second State.®%

After receiving and considering the report, the Commission concluded that *“world-

wide unification of the law of security interests in goods ... was in all likelihoed
unattainable ... [and] ... that no further work should at present be carried out by the
Secretariat ...”."*® While the records of the discussion of the Commission members

indicate that several factors influenced the decision of the Commission to proceed no
further, it appears that the complexity of this area of the law was the single most important
reason why the Commission concluded that there could be no reasonable expectadons that
uniform rules might be developed. It was suggested that “if any further work were to be
undertaken in the future, emphasis should be placed on the practical problems in respect of
security interests in international trade”.©®

While the UNCITRAL project did not result in the formulaton of a model law for the
international regulation of security interests in movable property, its contribution to
further development in this area of the law should not be overlooked For the purposes of
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this study, it is importani to note that the project involved a careful study and assessment
of both domestic and international personal properity security law., The Secretariat of
UNCITRAL came to the conclusion that, for the most pam, tis law is inadequate to meet
the needs of modem commercial activity. The research findings of the Secrefariat were
particularly critical of the treatment of foreign security interests under national legal
systems.

As noted above, the Secretary-General weni beyond criticism of the current siate of the
law. The 1%80 Report set out-in general terms approaches that would appear to offer some
hope for improvement. Ultimately these proposals failed to gain the suppert of the
Commission, not because any one of them was seriously flawed, but becsuse inplementa-
tion of a code of law that embodies them would involve massive conceptual and admini-
strative changes in the nadonal laws of many countries of the world. This being the case,
it is relevant in the context of the much more limited scope of this study to consider the
approaches suggested by the Secretary-General dealing specifically with the treatment of
security interests in mobile equipment.

The Secretary-General concluded that there was a need to have a degree of similarity
of treatment for security interests under the law of the State where the security interest is
created and the law of the State where it is enforced. He also suggested that this would be
supplemented by uniform conflict of laws rules that at the same time would provide for the
recognition of foreign security interest in movables that cross international boundaries and
protect the interests of persons who might acquire interests in movables in the jurisdicton
o which they have been removed. While the Secretary-General saw this approach as one to
be implemented through a model code of law dealing with most aspects of security
interests in movables, it i3 clear that this merhod is not the only one available. It is the
purpose - of - this- study to determine whether or not it could be implemented through an
international convention that deals exclusively with security interests im mobile
equipment. '

3. Projet de Convention relative aux effets extraterritoriaux des siiretés mobilieres
sans dessaississement, Fédération bancaire, EEC, 1970

The Fédération bancaire of the European Economic Community prepared in 1970 a
draft Conventon designed t¢ overcome some of the more significant. fegal impecliments to
~the interjurisdictional recognition and enforcement of security interests in movable
property. The proposed Convention was thoughi to be an important element in the further
integration of the economies of the countries of the Common Market. While it was not
confined in its application to mobile equipment, its central effect would be to provide for
a systemm under which a security inierest in commercial goods and motor vehicles taken
under the law of one Contracting State is recogmized under the law of another Contracting
State should the goods come into the territory of that Stafe.

Or, la progression de l'intégration économique du Marché Commun rendra ces
probleémes de plus en plus fréquents. Un bien mobilier grevé d’une sdreié sans des-
saisissement pourra passer d'un pays de la C.E.E. 4 un autre i Ia suite d'une vente,
du transfert du sidge d'une sociétd, du déplacement d’une activité commerciaie ou
industrietle temporaire, par exemple dans le cas d’entreprises de construction. En




vertu des régles légales actueiles, le créancier gagiste perdrait son gage - ce qui
aurait pour conséguence de réduire le crédit accordé au constituant de la sfireté 2
moins d’accepter le risque résultant de l'introduction du bien dans un autre pays ou
encore de constituer une sfretd sans dessaisissement, selon le droit de ce pays avec
les frais qui en découleraient.t®”

In order to obtain the intemnational recognition provided by the proposed Copvention,
a security intersst would have to have been constituted in accordance with the lex ref sitge
at the date of creation and have been registered in a central, supranational, European
registry constitited under the Convention (Art. 1, para. | and Section II). Priorty between
successive security interests in the same movable property would be determined by the
date of registration of each in the registry (Art. 3, para. II). The proposed Convention
adopts the lex rei sirae as the law which governs the priority of a security interest in
relation to the interest of a good faith buyer {Art. 3, para. IV).

The proposed Convention identifies a type of security agreement in sach Contracting
Swate 10 which a foreign securify interest is assimilated for the purposes of determining the
applicable priority rules other than those specificaily prescribed by the Convention (Art
3, para. I). Likewise, realization procedures for foreign security interests are analogized o
specified procedures in each Contramng State (Art. 4). :

The approach contained in the proposed Convention is a mixture of prescribed priogity
rules, choice of law rules and recognition of and priority for foreign security inierests
based on analogy to specified secured transactions constituted under the laws of the
recognizing State. Recognition of and priorities among successive secusity interssts would
be directly connected to a central, supranational registry. - :

Features of the approach embodied in the proposed Convention render it unsuited as an
acdequate response to the need for an intemadonal system for the recognidon of security
interests in mobile equipment. A single, central, international registry for security
interests is unrealistic. Further, any attempt to specify in a convention, designed for
ratification by a large number of countries threcughout the world, a type of security
agreement in each Contracting State to which foreign security interests would be
analogized for priority purposes would be unworkable.

4. Unidroit study on sales of movables by instalment and on credit in the Member
States of the Council of Europe, 1968

The Commitiee of Ministers of the Council of Europe authorized in 1963 a study
relating to certain aspects of sales by instalment. The study, which was entrusted to

Unidroit, was published in 1988,

Those aspects of the Unidroit study that are relevant here focused almost exclusively
on the imernational recogmition of security interests in automobiles that have been taken
from one jurisdiction to znother. The researchers who prepared the study could find ne
empirical evidence of significant problems in this respect. The recommendations set out in
the smdy were based on speculation that “the development of mass motoring may, despite
everythmg, make all these problems acute. This has been shown by the examgle of
American...”¥%
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The authors of the study concluded that the greatest potential for legal difficulties
could be found in sitvations where an automobile subject to a security interest created
under the law of one State is taken to another State and sold to or seized (distrained) by
someone in the sccond State. The chances that the law of the second State would® deny
cfficacy to the security inlerest were viewed as significant.

The authors of the study explored a number of possible approaches to address the need
for securing international recognition of foreign security interests in this context. They
rejected as impractical any undertaking to secure unification of municipal security law,
They also dcmbted whether the approach contained in the Geneva Convenuon on the Inter-
national Recognition of Rights in Alrcraft, 1948 would be workable in the context of
security interests in rmotor vchicles gince it would involve asking States to introduce a
system of publication by means of registration and to recognize the law of the place of
registration instead of the lex ref sitae.

While the study did not set owt specific recommendations, its authors clearly favoured
a certificate of title system for motor vehicles. :

The solution in question would be to provide each motor vehicle with a special
official document that would faithfully reflect its legal status in addition to the
various administrative documents that are required everywhere. It should be
prepared by the responsible national authorities in accordance with an intema-
tionally recognised model, showing information relating to the vehicle’s status,
t.e. its ownership, any restrictions thereon, and any security constituted by the
vehicle. In the event of sale on credit or by instalment any provision in the agree-
ment concerning ownership, hire-purchase, lien, hypothecation, etc., in accord-
ance with national legislation should be shown.®® '

5. The European Committee on Legal Cooperation study on international aspects of
the legal protection of rights of creditors, 1972

The Servite de Recherches Juridiques Comparatives, Paris, prepared in 1972 for the
European Committee on Legal Cooperation of the Council of Europe a “preliminary: study”
on international” aspects of the legal protection of the rights of creditors. -While the princi-
pal focus of the study was the general position of creditors under the national laws of
Europcan States, it did address, albeit very briefly, the problems associaled “with the inter-
national recognition of retention of ownership by sellers of machinery. However, issues
associated with security interests in highly mobile types of machinery did not receive
special treatment in the study. Orndy inferentially did the study address the special consi-
derations involved where these types of miachinery are involved.

The authors of the study noted three possible approaches to address the need for inter-
national recognition of security interests in the form of title retention agreements in cases
where machinery subject to such an interest is taken across national fronticrs. The
maximum solution was the unification of national laws dealing with security inferests
throngh national adoption of an internationalized version of Article 9 of the U.S. Uniform
Commercial Code. An intermediale solution would be some form of mutual intemational
recognition of certain aspects of security interests. As a possible minimum solution, the
authors of the study proposed a standard form of contract containing a title retention
clauge.9®
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VH. SOME INFERENCES DRAWN FROM ACCUMULATED EXPERIENCE
1. The in:@dequacf of the lex sifus choice of law rule

The existence of the conventions, proposals for conventions, studies and modern refor-
mulations of conflict of laws rules noted above is convincing testimony as to the
inadcquacy of the Jex sirus as an appropriate choice of law rule for determining the validity
and priority status of security interests in mobile equipment. Financiers who provide
secured [financing for the acquisition of mobile equipment require more legal predictability
than that afforded by traditional conflict of laws rules applicable to interests in such
equipment.

As noted in an earlier section of the study, the policy basis for choosing the lex situs
of goods as the source of law to regulate issues of validity and priority of a security interest
in goods is that “‘the physical location of a chatiel constifttes an objective criterion, which
is easily ascertainable, and the lex situs is the only law, the application of which people
may reasonably be taken to expect. ... The lex situs is not only simpler and more
convenient than any other to apply, but it is better suited to protect the interests both of the
owner and of other parties”.®"? However, it is clear that in the context of security interests
in mobile equipment, the lex situs of the goods does not meet these objectives. The situs
of the equipment at the time the security interest comes into existence will, In many cases,
be either casual or fortuitous. For cxample, equipment may be bought {rom a supplier, in
State A by a buyer which has its place of business in State B, but which iniends to use the
equipment initally in State C and, thereafter, in other States where coniracts can be made.
The fact that the equipment was Jocated in Statc A when the purchase was made is of little
significance to the issues associated with validity and priority of the security interest that
might arise in State B, State C or any other State where the equipment is used. In the case
of a non-purchase money security interest, the fact that at the time that the security interest
is crcaied the equipment is temporarily in one State or another is completely fortuitous.

-The most disruptive effects of a lex situs choice of law rule surfaces when the equip-
ment is moved from one situs to another. Under the lex situs choice of law rule a new legal
regime is introduced as soon as the situs of the equipmeni changes. It is only a matter of
chance that the security interest created under the original situs will be given sufficient
recognition in the new sirus 10 ensure the cconmmic efficacy of the security agreement
between the debtor and the secured party. Associated with the lex situs choice of law rule
is the tendency of courts of a second or subsequent situs (o recognize foreign security
interests created under a former sifus only by analogy o familiar security interests created
under the law of the forum or o subject foreign security agreements to public disclosure
requirements designed for domestic security agreements. The result is that it is likely to be
legally impossible or commercially impractical for the holder of a foreign security intercst
to count on having his security interest recognized in some jurisdictions to which his
collateral has been taken by the debtor. Little is gained in an inmternational context greater
than that of a small regional area through efforis to secure a list of analogous or comparable
lypes of security agreements constituted under municipal law as proposed in the EEC
Fédération bancaire study. Even if agreement is secured among States as to  the contents
of the list, the agreement would have to be constantly changed and updated as new
financing techniques are developed and as additional States become parties 10 the agree-
ment. While the problem of loss of recognition or status for a security interest through
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rransposition could be eliminated through international acceptance of common forms of
security interests for both domestic and international secured financing transactions as
proposed in the UNCITRAL Report, it is most unlikely that such an agresment could be
secured in the pear future. '

2. A more appropriate choice of law rule

The approach that is embodied in the statutory conflict of laws rules of North American
jurisdictions and in the conventions on security interests in aircraft, ships and vessels
addresses some of the more objectionable consequences associated with the use of e lex
situs choice of law rule. Under this approach the law of registration of the equipment, in
the case of aircraft and ships, or the location of the debtor, in the case of mobile equipment
in North America and vessels in Europe, governs the validity, priority status and public
disclosure of security interests in the equipment. The change of registration or change of
location of the debtor results in a mew law being applicable to interests in the equipmen:
acquired after the change. However, the frequency with which this occurs is very small
compared with the number of times that the situs of mobile equipment changes.©®

Endemic to this approach are two featres that might be viewed as troublesome o some
States. The first of these features is that the approach involves the relinquishment of the
power that a state otherwise has under the lex sizus choice of law rule to prescribe priority
rules to deal with conflicing claims of a person who acquired an interest in the equipment
when it was located in that State and a secured party holding a security interest :in the
equipment constituted under the law of the place of registration or the location of the
debtor. The sscond feature of this approach that may well be a source of objection is the
fact that persons who acquire interests in the equipment may not appreciaie the necessity
to search the public records and determine the priority rules of a State other than that.of the
sizus of the goods. In the case of very expensive mobile equipment such as aircraft, ships,
vessels, containers, power units and trailers (lorries), oil drilling equipment and consiruc-
tion equipment neither of these features is likely to be a significant problem since the
acquisition of interests in these rypes of equipment generally involves persons who will
have available to them sophisticated légal advice as to whal measures are Necessary to
protect their interests f{rom the possibility of subordination to prior security interests.
However, where other types of mobile equipment such as automobiles held as equipment®®®
are involved, buyers and other secured creditors may not have the legal sophistication
necessary io protect themselves. Consequently, States may feel compelled 10 retain
some control, either through municipal law or international agreement, over rules of
prionity and public disclosure of foreign security interests in order to provide protecrion to
their nationais.

Regional international registrics for security interests in certain types of equipment,
such as motor vehicles, as proposed in the ECC Fédéradon bancaire study, may provide a
solution to the need for public disclosure of foreign security interests in a form thar is
readily available to the general public of the States in the region. However, the creation
and maintenance of such a registry would require the involvement of a supranational
agency of some kind. In many parts of the world, it would be entirely unrealisic to contem-
plate establishing such an agency. An international system for the rccOgnition of
cerrificates of title to motor vehicles may provide another solution, but aoam one that
involves mgmﬁcam natienal bureaucracies. o
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3. Beyond national coenflict of laws rules

There is general agreement among those who have undertaken studies focusing on the
reed for an improvement in the law relating to the international recognition of security
interests in mobile equipment that new approaches must go beyond proposals for minor
changes in conflict of laws rules of national legal systemé. While aspects of an intemna-
iional system designed to provide a legally adequate basis for security interests in mobile
equipment must involve national conflict of laws rules, the important changes that will be
required are likely to be secured, if at all, through intemational agreement.

AS.a minimum, an internafionally oriented approach tc the recognition of foreign
security interests should contain two elements. The first is a general acceptance of a
different approach to the recogrition of foreign security interests. The North American
approach should be considered as a possible precedent. As noted above, the personal
property security systems of many North American jurisdictions adopt a generic and not a
nurterus clausus definition of the transactions that fall within their scope. Article 9 of the
U.S. Uniform Commercial Code and the Canadian Personal Property Security Ac:s apply
o any transaction, without regard to its form, that involves the recognition that a person
has a propretary interest in movable propenty of another person in order to secure payment
or performance of an obligation owing by the latter {or someone else) to the former™? The
great merit in this approach is that it reduces dramatically the need for iransposition, the
fatal flaw in the current European sysiems. While it is unrealistic to expect States 1o refor-
mulate their entire systems of law.dealing with security interests in movable property, an
undertaking to recognize all foreign generic security interesis in mobile equipment would
appear 10 be a sine qua non of a new international structure designed to accommodate
modern mobile equipment financing. Agreement as to what constitutes a “security
mterest in this context would be necessary,

The second basic ¢lement is the common acceptance of a workable choice of law rule.
Hers again the North American experience is instructive. While not without difficulties,
the law of the location of the debtor appears to provide the necessary stability and pre-
dictability that is required in modem mobile equipment financing.®® A corollary of this
and the generic approach to the recognition of foreign securily interssts is agreement ihat
when the debtor changes its locaton” to another State or transfers its imterest in the equip-
ment to someone located in another State, that State will recognize the continuing validity
of a security imterest created under the law of the former location of the debtor whether or
not it 1s of a type otherwise recognized by the municipal law of the State. The lack of such
a provision in the Convention on the International Recognition of Rights in Aircraft, 1948
is seen as a major deficiency in that Convention®”

4. The need for substantive internafional law

As was noted above, the selection of a choice of law rule that does not tesult in-the
application of new law every time mobile equipment moves from one jurisdiction to
another involves the implicit acceptance by a State where the equipment is pro iempore
situated, of a set of prorty rules and public notice requirements that might be thought
unduly prejudicial to the persons who acquire interests in the equipment in that State. As
is pointed out in the next section of this report, it is highly likely that some States will take



the position that either national or international measures will be required to address this
issue. Should this be the case, an effective international system for the recognition of
security interests in mobile equipment must make provision for a commonly accepted set
of basic priority rules and for the registration of foreign security interests in registry
systems of the situs of the equipment.

Any attempt to develop a set of intemationally prescribed pricrity rules for foreign
security interests will necessarily involve a difficult choice as to the approach 10 be
appbied to the task. One approach 1s to seek to accommodate in broad outline all of the
basic priority rules of the various legal systems of the world. Even if it were possible, the
product of this approach would be a crazy-quilt of rufes that safisfies no cne, least of all
financiers and borrowers who have the greatest interest in a functional international
system for the recognition of security interest in mobile equipment. Another approach is
that employed in the development of the Convention on International Financial Leasing.
This involves, as a first step, the identification of the legitimate needs of the partes to
security agreements providing for Security - interests in mobile equipment and the interests
of other persons, such as buyers and unsecured creditcrs who deal with the debtors in
possession of mobile equipment, who are likely to be affected by prior security interests in
the equipment. The next step is to develop a set of priority rules based on functional
considerationis -including the provision of a commercially reasonable balance between
these needs and interesis. Since commercial convenience rather than the incorporation of
municipal’ legal concepts would be the goal, the drafters of these rules would be free to
incorporate rules dealing with matters such as a special priority for purchasz-money
security interests and the recognition of security interests in identifiable proceeds received
by a debtor upon sale or other disposidon of the equipment with or without the consent of
the persen holding a security interest in it. In this respect, the drafters might draw
inspiration from the U.S. Uniform- Commercial Code. This legislation is a product -of a
genuine amempt to draft commercial legisiation that as much as possible breaks free from
outmoded legal concepts and that réflects the contemporary needs of the .commercial
community. This aspect of Article 9 of ‘the U.S. Uniform Commercial Code was recognized
in the UNCITRAL Report described earlier in this study.®®

A cursory examination of the current state of conflict of laws rules as they apply w© the
remedies of a secured party, other -than the recovery of a judgment for an unpaid debt, and
the rights of a debtor in the event of default by the debtor under a security agreement, will
immediately suggest the necessity for an international agreement that will either provide
consistent chcice of law rules to determine the law governing such rights or a set of sub-
stantive rules dealing with default rights and remedies. Experience has demonsirated that
tidle is io be gained by attempting to characterize these remedies and rights as coatractual,
proprietary®® or, perhaps, procedural in nature. There are two overriding functional con-
siderations in the determination as to what law or laws govern seizure, redempiion and
disposition of collateral in the form of mobile equipment. The first is whether the choice
of one law over another will implement or frustrate the legitimate intendons of the parties
as- expressed in the security agreement. It must be assumed that the secured party
calculated its costs and risks on. the assumption that a predetermined law would apply in
the event of default by the debtor. This is likely to be the law that governs the validity of
the secunmty interest or the law applicable to the contractual aspects ‘of the security agree-
ment. The second is whether or not it is reasonable to expect the State machinery of the
situs of the equipment at the date that the secured party’s remedies are exercised to
facilitate enforcement of unfamiliar types of security agreements in accordance with
foreign law.
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VIII. POTENTIALLY TROUBLESOME AREAS AND POSSIBLE APPROACHES

1. Nemo dat or la possession vaut fimre

Any undertaking to address in an international context an area that is as complex and
muiti-faceted as is the law regulating security interests in movables will encounter
ditficulties for which totally satisfactory solutions would appear to be unavailable. One of
these may well be the law dealing with the relative priority positions of a secured creditor
holding security interests in movable property and good faith buyers of that property.
National legal systems often embody divergent approaches to the position of good faith
buyers of goods subject to prior security interests. Under the law of some jurisdictions,
particularly those which have common. law traditions, the principle nemo dar quod non
haber reigns almost supreme.”® In other jurisdictions, including most continental westemn
European nations, the principle en fair de meubles, la possession vaut titre holds sway.

The conunental European approach is thought to be necessary in order to protect a
good faith buyer™ from suffering loss at the hands of the holder of a prior, undisclosed
property imterest in the goods acquired by the buyer Clearly, however, the principle is a
threat to the efficacy of non-possessory security interests in movables. By comparnson, the
common law approach reflects a very solicitous attitude toward property rights. The free
flow of commerce dictates that undisclosed security interests should not be given priority
over subsequent interests acquired for value and in good faith. Persons acquiring such
interests must be given some reascnable method through which they can take prophylactic
measures to avoid the unacceptable consequences of a strict application of the neme dar
principle.

It wiil be argued by supporters of the common law approach that it is the one that more
readily facilitates the balancing of interests of secured parties and buyers. The personal
property security systems of North American jurisdictions embody the most elaborate
measures to provide this balance. Under these systems, persons who buy goods from
sellers acting in the ordinary course of business take free from any secunty interest in the
goods given by the sefler.”™ In all other cases involving the sale of movables of significant
value,” the nemo dar principle applies only when the security interest is registered (or
deemed perfected without registration) or the goods are in the hands of the secured party.
In this way, a potendal buyer of the goods is given the ability to acquire information as to
the existence of prior security interests in the goods and can take the necessary measures
to protect himself, including refusal to buy the goods.

One of the obvious difficulties associated with this type of system is that very often
full protection is not given to buyers. Under the North American systems, if buyers or
subseguent secured parties are to protect themselves, they must be legally sophisticated
enough to be aware of the necessity to identify the State in which the chief executive office
of the owner-debtor in possession of the mobile equipment is located and to determine the
priority rules and public notice requirements of that State. This may be considered not to
be an unreasonably onerous requirement in siruations where the type of equipment
involved is such that the persons acquiring interests in it will almost inevitably be business
corporations that have available to them the technical legal advice necessary to protect
their interests. It would appear that the States which have ratified the Geneva Convention
on the Registradon of Inland Navigation Vessels, 1965 have concluded that their natdonals



221 -

will not be unduly prejudiced by the fact that buyers or subsequent morigagees of vessels
are subject to the priority rules and disclosure requirements of the State where the owner
is located.U*.‘Where, however, the mobile equipment is not of a kind that is customarily
dealt’ with: By “large business enterprises, it might -not be acceptable to some States to have
the rights of pérsons who buy this equipment.-when it is located within their borders
determined by the pnorlty rules and registration requirements of the State where the
owner-debtor is located. .

Unless this apparent deficiency is addressed in an intemational agreement, a State that’
adopts the debtor location choice of law rule may well decide that it is necessary to retain
the possession vaur tizre rule at least for those sitvations in which the buyer of eguipmen:
is not likely -t0 be legally sophisticated enough to appreciate the necessity to conduct a
search -of the public motice system of the State where the debtor is located. In any event, it
will want to do so in cases where the State in which the debtor is located does not require
the public disclosure of security interests in mobile equipment.% :

There is another aspect o the problem of good faith buyer protection. Even if a State
insists on having its own registration requirements for foreign security interests in some or
all types of mobile equipment that- come ‘into its territory, it cannot escape the necessity of
addressing the need to make the rules operate in a commercially reasonable way.
Accordingly, it might be necessary to exempt from registration security interests in equip-
ment that is only very temporarly in the termtory of such State. Unless such exempton is
granied, a secured party who is concerned to have complete protection will be forced to
register in every such State, including States through which the equipment may be passing.
In addition, most secured pariies will assert that there is a need for a “grace period” after
the equipment comes into a State before the protection afforded by registration in another
State is lost. In these sitwatons, the equipment will be in the territory of a State for a-period
of time during which there” will be no ‘record of its existence in the regisiry system. of the
State. For this period of time, buyers in States that do not accept the principle of
passession vaur titre are subject t0 the memo dar principle and rn the risk of buying goods
that are encumbered by an undisclosed security interest.”’® States which have long-
standing traditions of buyer protection may find that this exposure period for buyers of
mobile equipment unacceptable.

A superficially attractive solution ioc the problems assqciated with buyer protection is
to leave the matter fo municipal law. Each State would then be left to determine the extent
to which it wishes to apply its domestic law to priority disputes between the hclders of
security interests in mobile equipment and buyers of the equipment who acquired their
interests when the equipment was within the terrtory of that State. This approach,
however, is not without major difficulies. These difficulties are a direct result of the facr
that the approach involves the acceptance by that State of the Jlex simus as the law applica-
ble to such prority disputes. Rather than having one choice of law rule for priodty issues
associated with security interests, there would be two such rules. Whether or not there is
universal acceptance of a bifurcated choice of law 'system for security interests in mobile
equipment, major difficulties will be encountered. :

The types of problems that will be encountered are displayed in the following scenario.
Assume that a security interest is taken in mobile equipment by SP1. The security inierest
is valid and has been registered under the law of State A, the State in which the debtor has
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its chief executive offices. The debtor takes the equipment to Staw B and sells it to a buyer
who acquires its interest for value and without actual notice of the security interest.
Assume that under the law of Staie B the buyer acquires its imterest in the equipment free
from the prior secyrity interest of SP1. Assume as well that the buyer gives a security
interest in the equipment fo 5P2. So long as the equipment stays in State B, few legal
problems will be encountered. However, since mobile equipment is involved, it is not un-
likely that it will be kept permanendy in State B, If it is taken to State A or to State C by
the buyer, it will be important to both SP1 and SP2 to know whether or not State A or Siate
C is prepared to recognize the buyer’s title and SP2’s security interest both of which were
acquired under the law of Staic B. If either or both of them will not recognize the applica-
bility of the law of Staie B t0 the sale between the original debtor and the buyer, SP2 faces
a major element of uncertainty as to efficacy of its security interest in the equipment. SP2,
who acquired a security interest the validity of which is govemed by the law of State B,
ntight reasonably expect that, because States A, B and C all accept the same choice of law
rule for determining the validity of securilty interests in mobile eguipment, when the equip-
ment is taken o State A or C its security interest in it will be recognized as valid. However,
since it has only a derivative interest arising under a transaction which, under the law of
State A or State C, does not give to its debtor title to the equipment free from SP1's
security interest, SP2's security interest would be treated as being subordinate to SP1’s
security interest, unless State A or State C accepted the bifurcated choice of law system of
State A

It would appear t0 be a less than adequate soludon to accept an optional bifurcated
‘choice of law structure under which the law of the location of the debtor governs the
validity of security interests in mobile equipment and priority disputes involving subse-
quent security interests or rights acquired by unsecured creditors through seizure, but 1o
leave to the lex situs prority disputes between security imterests and the interests of good
faith buyers. It is little consolation to SP1 that its security interest will be recognized ag
valid in States A, B and C, but will cease to have the prionty initdally afforded to it under
the law of these States if the equipment is sold to a good faith buyer In effect, the die to -
the equipment is “laundersd” in such a sale with the result that SP1 not only loses prordty
over the buyer, but over other security -interests in the equipment given by the buyer or by
persons holding derivadve ttles from the buyer By the same token it is little consolation
o SP2 that its security interest will be recognized as vaiid in Staie B but not in State A or
State C.

Should a solution to the problem of buyer protection be sought through international
agreement, such an agreement might provide for separate (reatment of security interests in
types of equipment which, for the most part, are bought, sold or offered as security by
commercial corporations, and types of equipment that are sold to legally unsophisticated
buyers, such as automobiles, trucks (lorries) under a specified size and boats generally
used as pleasure craft. Under this approach, the intemadonal agreement would make the
law of the debtor’s location applicable to the validity and priority status of security
interests in all types of movable eguipment, but would permit a State that is party to the
agreement t0 impose public disclosure requirements, perhaps providing very short or no
grace periods,™ for security interests in those types of equipment that are generally sold
to legaily unsophisticated buyers.”® The implicit priority rules associated with these
requirements would not apply where the competing interest i§ other than thar of a buyer
The public notice requirements of the location of the debtor would be the only cnes
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applicable to disputes involving other. secured parties and execution creditors and to
pricrity issues involving security interests in all other types of mobile equipment. An
aspect of this approach would be to provide, as do some of the Canadian Personal Property
Security Acts,™ that where the law of the debtor’s location does not provide a registratdon
system (or a substitute) which meets specified minimum- standards of accessibility and
effectiveness, the lex situs governs the prionty status of a securnity interest in all types of
equipment sold to good faith buyers. The protection afforded by the lex sizus in this respect
might be extended to other secured parties -and execution creditors.

2. The validity and priority status of security inferests in bankrupticy proceedings

The failure of most attempts to secure intermnational or regional uniformity or harmo-
nization of national bankruptcy law®” should convince even the most optimistic of inter-
nationalists that, if general harmonization of bankruptcy law is a prerequisite to cor an
integral part of a system for the international recognition of security interests in mobile
equipment, further efforts to develop such a 'sys_rem would be a waste of time.®Y However,
if the causes of this failure do not include significant disagreement as to the general
priority status to be accorded to security interests in goods in the hands of bankmupts, there
is no reason t0 be unduly pessimistic about the possibility of obtaining international agree-
ment as to a common approach to the recognition of security interests in such goods in
cases where debtors become bankrupt before the obligations secured are dischargéd.

Most experts agree that many of the difficuliies associated with intemational recogni-
tion of bankruptcy proceedings arise out of the diversity among national laws as to the
effect of bankrupicy beyvond the borders of the State in which the bankmipicy proceedings
have been invoked. A few States take the view that bankruptcy deprives the debtor of s
legal capacity with the result that the bankrupicy is seen as having universal conse:é;uences.
As a result, their law recognizes ths validity of all foreign determinations, so long as these
determinations have been made by courts having jurisdiction under the conflict of laws
rules of the forum. Generally, this approach requires that bankruptcy proceedings be
broughi before courts of the domicile or principal establishment of the debtor. However,
‘this approacn is not followed by the great bulk of the nations of the world. More
cormmonly, States take a territorial approach to bankruptcy. Under this approach, the effect
~of a bankruptcy detenmination is confined to the territory of the State where the bankruptcy
proceedings are - taken. Under this approach, recognition is confined to determinations
made under the lex situs of the bankmupt's assets. A debtor or a creditor of a debtor can
invoke bankruptcy proceedings in any State where its property is located. Some States
borrow from both approaches. They recognize under prescribed circumstances the effect of
foreign bankruptcy proceedings and they treat their bankroptcy law as having extra-
territorial effect. The cument situaton was summed up in the Report of the Commission of
the European Community: '

it follows from these differences that, outside the State in which it was given, a
decision declaring. a debtor bankrupt remains, in general, without effect or
produces only limited effects until it has been rendered enforceable there (2

The issue as 1o whether or not bankruptcy determinations made by the courts of one
State will be recognized by the courts of other States, while important t0 most aspects of




bankruptcy, is not central to the issue of recognition of security interests in movable
property in bankruptcy proceedings, uniess factoss peculiar to bankruptcy law condition
the decision as w0 whether or not a security interest will be recognized by the bankruptcy
court.

Experts agree that under the bankrupicy law of most States, the validity of a security
interest in movable property is determined under the law of the country in which the
movables are situated at the tme of bankruptcy.®® This could be viewed as nothing more
than an application of the basic lex sirus rule to bankruptcy proceedings. On the surface,
therefore, it might appear that a change in the choice of law rule from the lex situs to a rule
that is more likely to reflect the realities of modem equipment financing practices and
needs should create no major difficulties in the context of uational bankruptcy systems of
States which are parny {o the international agreement that brings about this change.
However, matters are not so simple.

It is clear that the lex situs choice of law rule has special relevance in the context of
some national bankruptcy systems. This is a product of the fact that most of these systems
apply to any property of the debtor located in the forum at the date of bankruptcy. In such
a situation, the bankruptcy law is part of the lex situs. This being the case, rules of
bankruptcy may well have to be taken into consideration when detemmining whether or not
a security interest is valid under the law of the forum. For example, the bankruptcy law of
the United States extends to persons who have property in the United States, regardless of
their nationality, domicile, residence or place of business.®* While under state conflict of
laws rules the validity of a security interest in mobile equipment is determined under the
law of the locaticn of the debtor, the United States Bankruptcy Code gives 1o the trustee a
whoele battery of powers which, under some circumstances, enable him to prevent the
enforcement of or to invalidate completely security interests even though they are fully
perfected and enforceable under the applicable state law.®® In this context, it is clear that
for certain purposes associated: with United States bankruptcy law, the basic choice of law
rule prescribed by the Uniform Commercial Code for determining the validity and prority
status of security interests in mobile goods is displaced by a lex sirus choice of law nule of
bankruptcy law. While, of course, in the context of the United States law, federal
bankruptcy law is also the law of each state, there is no reason to believe that a different
approach would be taken with respect to a foreign security interest in goods that are
sitzated in the United States at the date of the bankrupicy.

For the most part, the bankruptcy rules that affect the validity of security interests in
mobile equipment are opes under which a trustee in bankruptcy is empowered to set aside
security agreements that are viewed as being fraudulent as against general creditors or as
having an unjustifiably preferential effect. The legislative policy underlying these rules is
that secured transactions should not be used as a vehicle for the protection of the debior’s
assets from the effect of bankruptcy proceedings or for the disruption of the basic policy
of fair distribution of the bankrupt’s assets among its unsecured creditors. In the great bulk
of cases where these rules are invoked, the security interest under attack will have been
taken when the collateral is in the forum. Even though the validity of the security interest
may initially be determined under the law of some other jurisdiction, if that security
interest was taken while the mobile goods were located in the bankruptcy forum, it may
have the effect of withdrawing from the estate of the bankrupt, property that, under the law
of the forum, should be made available for general distribution among creditors of the
bankrupt. ,
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The priority status of a security Interest in property of a bankrupt will often be deter-
mined under the laws of the forum. The importance of this choice of law rule is noted in
sitnations where the law of the forum provides for stamtory liens or charges on the equip-
ment that secure the payment of taxes or for preferential rights of certain types of crediters
such as employees. Since the equipment is likely to have been used in the territory of the
forum and, as a consequence, has become subject to the lien or charge, the State of the
forum has a legiimate interest in ensuring that such liens or charges are: recogmled both
in the. context of bankrupicy procesedings and otherwme (86}

It is clear that any intemational agreement as 10 the law applicable to the validity and
priority status of security interests in mobile equipment must take into account the lex fori
of the equipment at the date of bankruptcy of the debtor to the extent that this law is
designed to protect unsecured creditors of the bankrupt or to recognize preferemml claims
against equipment in the hands of debtors at the date of bankruptcy.®”

There is a related feature of the bankruptcy law of some jurisdictions that presents an
obstacle to efforts 0 obtain a system for the international recognidon of security interests
in mobile equipment that facilitates modemn equipment financing practices. Under the laws
of some Staies, contracts of sale with reservation of title are treated as invalid in
bankrupicy because possession of the goods by the debtor has given an unjustified
appearance of solvency. In other jurisdictions there are special statutory requirements that
must be met by the seller if iis right to reclaim the goods from the trustee in bankruptcy is
to be recognized. The laws of these jurisdictions are peculiar in that they segregate title
retention sales arrangements from other iypes of financing devices.

There can be litle doubt that an intemational agresment providing for a system for the
recognition of secuority interests in mobile property must provide a uniform approach to the
issue of validity of title retention security devices in cases where the buyer has become
bankrupt. This was recognized in the Report of the Commission of the European
Community: :

“The national bankruptcy laws are in radical opposition to each other with regard to
the efficacy of clauses subordinating the transfer of ownership to payment in full
of the price, included in contracts for the sale.of goods......

The considerable development of sale of movable property on hire purchase or
credit, in regard to which these clauses are most frequently encountered, as well as
the economic advantages which certain laws attach to the full effectiveness of
reservation of title in the event of bankrmiptcy, militate in favour of a unification of
bankrupicy rules on this point since the conflict of laws solutons are uncertain and
far too divergent on matters of substance @

Notwithstanding the apparent need for a unified approach, the Working Party that
prepared the draft EEC Convendon was unable to reach any agreement with the result that
it submitted three possible sojutions from which a choice would be made by the Council.®®
It was noted in the Report, however, that the private intemnational law solution set out in
the draft Convention as one of the variants appeared to have been the most widely
accepted.®™ Under this approach, the law applicable to the validity of the title retention
clause as against the creditors of the purchaser would be the law of the State in which the
object sold is situated at the time of the bankruptcy. This is currently the same choice of
~ law rule that is applicable to the issue of validity of security interests in most movables.
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While the particular choice of law rule ser out in this variant would appear 1o be
inappropriate in the context of mobile equipment, the application of a conflict of laws mle
10 the question of validity of security interests in movable property would appear to
provide a more workable, consistent approach in an internatiomal context to the issue of
validity of ttle retention sale arrangements whether the competing claim is that of an
execution creditor or the trustee in bankruptcy of the buyer This measure would involve
legal recognition of the practical reality that these types of arrangements are security
agreements and should be treated as other forms of security agreements at least for the
purpose of determining the law applicable to them. Under this approach, the validity of an
interest arising out of a title retention sales arrangement, along with the validity of other
types of security interest, would be determined, for example, under the law of the location
of the debtor at the time that the contract is entered into.®® However, as noted above, the
continued validity or prorty positon of the imterest of the seller could sdll be affected by
the bankruptcy law of the sirus of the goods at the date of the invocation of bankruptcy
proceedings. But bankrupicy law would not single out title retention sales arrangements
for separate ireatment.

3. Security interests in accessories

Given the nature of modern mobile equipment, there will be cases in which an item that
is subject to. a security interest held by one secured party is affixed 1 equipment which s
subject to a security interest held by another secured party. Under the law of some States,
when an item of movable property is affixed to other movable property, the item loses iis
separate existence and property in it vests in the owner of the movable property to which
it is attached. Under the law of other jurisdictions, the separate legal existence of the item
is maintained, at least for the purposes of permitting the recogmition of a security interest
in it. In situations of this kind, a number of characterization and choice of law problems
arise. It is necessary to determine the law applicabie to (i} the issue whether or not the item
loses its separate legal existence when it is affixed, (i) the characterization of the item as
mobile equipment or as an ordinary movable, (iii) the validity and efficacy of a security
interest in the item, and (iv) the law applicable to cases where the holder of the security
interest in the item is in conflict with someone who has bought, seized in execution or
taken a security interest in the item and the equipment to which it is attached.

In this context, the goal of an international agreement should be to facilirate the
recognition of separate security interesis in accessories.®® However, in so doing it must
ensure that persons who acquire interests in the equipment and accsssories as a unit are not
forced to treat the equipment and accessory as separate items for the purpose of
determining the priority rules and public notice requirements that affect their legatl
position.

IX. FINDINGS AND CONCLUSIONS

1. A caveat with respect to the findings and conclusions

The purpose of this study has been to test the %falidity of the assumptions set out under
the heading: HI. FOCUS OF THE STUDY supra. Since the informadon accumulated in the
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course of carrying out the study cannot be measured and assessed with scientific accuracy,
inevitably the conclusion as to whether or not it establishes the validity of the assumptions
will be a matter of opinion. In the following paragraphs of this study, the author has
summarized his conclusions and those of the responding experts with respect to each of the
assumpticns, '

It is clear that a major weakness in this report is the general lack of empirical informa-
tion (testimonials from financing orgamizations and owners of mobile equipment) as 1o the
need for a convention dealing with the internatiopal recogmition of security interests in
mobile equipment. Further investigations with respect to this information might be
necessary. However, it is relevant to note that the support for preliminary work in this area
that was expressed by the experts who responded cannot- be viewed as representing only
academic interest in the issues involved. Many of these experts act as advisors and
consultants 10 financiers and equipment owners and, as such, are acutely aware of the
problems that are encountered when it is important to secure international recognition of

security interests in mobile equipment.

2. The expert respondents
Responses to the letter of inquiry were recelved from the following experts:

Professor Michael Bogdan, Lunds Universitet, Lund.

Professor Aubrey Diamond, Facuity of Law, Notre Dame University, London.
Professor Ulrich Drobnig, Max-Planck Institut fiir ausldndisches und internationales
Privatrecht, Hamburg. '

Mr Alejandro Garro, Lecturer in Law, (Specialist in Latin American Law), ‘Columbia
University, New York.

Professeur Christian Gavalda, Professeur 3 Ia Faculté de droit de Paris, Panthéon-
Sorbonne, Paris,

Professor Boris Kozolchyk, Member of the United States Study Team for International
Trade Law, University of Arzona Ccllege of Law, Tucson, Arizona.

Professor Charles Mooney Jr,, The Law School, University of Pennsyivania,
Philadelphia,  Pennsylvania,

Professor Bernd Stauder, Professeur i l1a Faculté de droit de I'Université de Genédve,
Geneve.

Professeur Jean Stoufflet, Professeur de dreit et de sciences politiques, Université de
Clermont, Clermont-Ferrand. '

Professor Dr. Wolfgang Wiegand, University of Beme, Beme.
Professor Jacob S. Ziegel, Faculty of Law, University of Toronto, Toronto.
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3. Assumption (i): that valuable mobile equipment subject o security interests taken
under national law is moved across national frontiers.

As noted above, it was not possible to structure this study in such a way as to conduct
interviews with users of mobile equipment in order to determine the kind of equipment that
is used in more than one jurisdiction and the frequency with which equipment subject to
security interests is taken across natonal frontiers, Consequently, no direct evidence upon
which this assumption can be tested was acquired. However Professor Drobnig provided
some empirical evidénce as to the incidence of transborder legal disputes as indicated in
the records of cases that he maintains. Professor Drobaig pointed out that:

On the basis of decisions which I collected during the past ten years, I asked an
assistant to analyse the fact patterns and the legal issues involved in the trans-
boundary situations. This survey is based upon 42 cases (11 Durch, 6 German, 5
French, 4 Italian, 3 each from Austra, Denmark and Scotand, 2 each from the USA
and Switzerland and 1 each from Belgium, Canada, and Ireland). All cases are truly
international, and not inter-state or inter-provincial. Of course this is still a
somewhat accidental selection but the total number and the geographical spread
may allow some generalised conclusions...

The biggest group and the one which comes closest to mobile equipment ars
automobiles which were collateral in 13 cases; but of these, omly 3 dealt with
trucks, 5 others with private cars.

Cther major items in my sample were: “other” means of iransportation - 2;
machines and equipment - 7...

Professor Gavalda gave a contemporary example of a situation in which intemational
recognition of security interests in mobile eguipment is a matter of commercial
importance:

Les difficultés renconirées 3 cet égard pour 1'édificadon du tunnel sous la Manche
sont un bon e¢xemple de l'unlité d’une telle Convention...

4. Assumption (ii}: that, for the most part, the laws, including conflict of laws rules,
of most nations that deal with securiiy interests in movables are inadequate in that
they do not provide sufficient flexibility, predictability or fairness between
foreign security interests and domestic interests in mobile equipment.

A significant portion of this repori has been devoted to an assessment of the conflict
of laws rules of Western European and North American jurisdictions. It is the opinion of
the author thai, for the most pam, these rules are inadequate to meet the needs of those who
engage in modern financing transactions involving collateral in the form of mobile equip-
ment. It would not be inaccurate to conclude that the conflict of laws rules of most States
were never designed to address these needs. They were developed at a time when the
movement of goods of significant value from one State to another was not common.

The lex sirus choice of law rule which is applied by most jurisdictions is inadeguate,
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even under optimum conditions. The situs of mobile equipment is often casual or
fortuitous. This being the case, there is no particulary good reason to choose the law of the
situs of the equipment at the date a security interest is created as that which govemns the
imtial validity of a security interest. It is often stated that the principal role of the lex situs
choice of law rule is to provide protection to persons who acguire rights in movables after
the movables have been taken from their onginal sizws. Too often, however, protection of
such persons is secured through refusal to recognize the validity of a secunty interest
created under the original situs rather than through legal mechanisms that facilitate both
recognition of foreign security interests and protection of persons who acquire interests in
the equipment under domestic law. The need for a different approach to the recognition of
security interests in mobile equipment has been addressed in the context of aircraft, ships
and inland vessels through mtemat;ona] agreements that displace the lex sirus choice of
law ruie

Several North American jurisdictions have adopted conilict of laws rules designed to
accommodate modern business financing pracrices. While not without difficulties of their
own, these rules do overcome some of the more objectionable features of the more
traditional approaches used elsewhere. These rules were developed as part of a radicaily
new approach to all aspects of personal property sccurity law of those jurisdictions. While
it is unrealistic 10 expect other nations to effect fundamental, sweeping changes in their
national laws dealing with security interests in movables, some of the principles and
approaches contained in the North American systems as they affect security interests in
mobiie equipment might serve as a source of inspiration for changes that could be brought
about through an mtcmatlonal agreemen{ among States.

S. Assumption {(iii): that because of the difficulties encountered, financing organiza-

tions are less willing to provide financing for high cost mobile equipment than
would be the case if the incidence and severity of such difficulties were reduced as
a result of the implementation of new, internationally accepted rules dealing with
international aspects of security interests in mobile eguipment.

As was noted above, the design of this study and the time available to carry it out did
not permit interviews with representatives of financing institutions or users of maobile
equipment, One may well conclude that until financing organizations affirm that an
improvement in the international legal environment for secured financing of equipment is
necessary in order to facilitate financing of mobile equipment, a decision to proceed
further with a2 project in this area should be withheld. However, the general support of the
expert respondents for a project to address the imternarional recognition of security
interests in mobile equipment is some evidence that, in their opinion, the general
inadequacy of current law in this area affects the willingness of financing organizadcns to
provide secured credit to purchasers or owners of mobile equipment.

6. Assumption (iv): that the problems of providing the necessary flexibility and
balance can be adequately addressed through a Unidroit convention.

It is the opinion of the author that the need for a new imternational regime for the
recognition of securty interests in mobile equipment can be met without the necessity [©
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develop a complete code of international secured tramsactions law and withcut the
necessity to ask States to make fundamental or sweeping changes to their municipal law.
It is most unlikely, however, that anything short of an internationai agreemenf can provide
a legal framework within which financing of high-value, mobile equipment can efficiently
function. A convention appears to be the only acceptable vehicie through which 10 bring
about- the necessary changes (o existing national laws,

The range of issues that would be addressed in such a convention were discussed in
detail earlier in this report. These include a change in the choice of law rule for deter-
mining the law applicable to the validity of security interests in mobile equipment and
recognition of foreign security interests on the basis of generic characterization. The
convention would most likely have to contain a system of substantive inter partes rules,
priority rules and accompanying public disclosure requirements drawn in part from the
applicable law, in part from the lex situs and in part prescribed by the convention. While
such a convention would have to be more extensive than any existing intermational conven-
tion dealing with security interests in movable property, there is no reason to think that it
must be so complex and intrusive as to be unacceptable 10 a significant number of States,

7. Assumption (v): that there is support amohg international experts in this area of
the law for the undertaking by Unidroit of an initiative designed to lead ultimately
to a draft convention on certain aspects of security interests in mobile equipment.

While most of the respondents questioned aspects of the detailed proposal contained in
Appendix A, only one of the respondents, Professor Ziegel, questioned the need for an
international convention in this area of the law. The following is a sampling of the
expressions of support for further work in this area.

Professor Bogdan: “I find the idea of a Umnidroit convention regarding international aspects
of security interests in mobile equipment very interesting and support it fully.”

Mr Garro: “Whether or not the Latin American countries would be interested in this
convention is aot likely to be determined by the possible obstacles posed by national law...
It is precisely because of the lack of accommodaton of domestc laws 1o deal with these
issues that 1 find a commercial need with-intemational aspects of mobile equipment.”

Professor Gavalda: “En 1’érat de division des législadions d’inspiration anglc-saxonne et
continentale, les muliiples déplacements dans les grands chantiers intematonaux de
~matériel de plus en plus colteux appellent 3 coup sir une convention sér cette théme, qui
mérite donc D'attention d’Unidroit,”

Professor Kozoichyk stated: “1 think it is a feasible undertaking. 1 think that there is 2 need
for a convention in the chosen area, particularly with the increasing use of electronic
documeniation in an indisputably global financial marketplace.”

Professor Mooney: “My general view is that the proposed siudy is an excellent project and
probably long owverdue.”

Professor Stauder: “The (Swiss) Ministry of Justice is favourable to the Canadian
inidadve and will look forward to finding an expert to help you to draft your report.”
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Professor Stoufflet: “Utilité de la Convention. Cette utilité me parait certaine. Les
quelques contacts que j’ai pris avec des praticiens du commerce international ont fait
apparaitre une réaction favorable. Je mentionnerais dans le méme sens l'expérence qui a
ét¢ faite avec le financement du {unnel trans-Manche (EURQOTUNNEL). L’affectation en
garantic des équipements des sociétés concessionnaires (matériel ferroviaire ...) aurait été
notablement facilitée par une Convention internationale.”

Professor Wiegand: “] agree with the main points of the argumentation described under this
title [The Need for a Convention]. Especially for construction corporaztions as well as for
financiers the uncertainty of the legal simwation would be avoided. It might have the effect
of promoting more flexibility and competiion. All that, however, depends upon whether it
is possible to find a clear definition of the goods to which the proposed Convention would

apply.”
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NOTES

Works published in English predominate.

'North and Fawcett, Cheshire and North’s Private {nternatibngl Law, 11th ed.

(London: Bunerworths Ltd., 1987), p. 791; Rabel, The €Conflict of Laws: A Comparg-

“tive Study, (Ann Arbor: University of Michigan, 1958), Val. 4, p. 30 er seq.; Lalive,

The Transfer of Chattels in the Conflict of Laws, (Oxford: The Clarendon Press,
1955), esp. pp. 88-99. For some unimportant exceptions to this rule, see Lalive, pp.
99-102. _

Rabel, supra note 2, at pp. 60-64.

Lalive, supra note 2, pp. 114-115,

See e.g. Rabel, supra note 2, pp. 70-73, 76-78, 86 et seq. A possible exception to the
basic rule that movables are subject to the laws of the new sifus exists whers the
goods are being transporied through State B and, consequently, are within the borders
of that state for only a very short period of time. See North and Fawcett, Chesnire and
North's Private Internarional Law, supra note 2, ai pp. 800-801.

Shilling, “Some European Decisions on Non-possessory Security Rights in Private
International Law” (1985), 34 International and Comparative Law Quarterly 87.
See Mortis, Dicey and Morris on the Conflict of Laws, 10th ed. (London: Stevens &
Sons Ltd., 1980), Vol. 2, Rule 80, p. 562; Castel, Canadian Conflict of Laws,
(Toronto: Butterworths Lid., 1986), pp. 414-415,

“The question asked by common lawyers is rather the question of which law govemns
the transfer of encumbered movables or their seizure on behalf of creditors. The latter
question implies thai the mere change of simus does not change the law goveming the
Jura in rem in chattels but only the law applicable to a possible fransfer or seizure of
the chattel... . In contrast, it is the near-unanimous continental view that a change of
situs is sufficient to bring about immediately a change of the law applicable to the
jura in rem themselves.” See Schilling, supra note 6 at 93

Ibid. Professor Rabel optimistically states’ “That the present situs should not
recognize foreign-created rights when their kind is unknown to the forum, is
untenable as a general proposition.” See -supra note 2 at 72-73.

(10} See Venturini, “Property”, Voi III, Private Intemational Law, Inrernational Encyclo-

pedia of Comparanve Law, Chap. 21, p. 32

(11) In The Colorado [1923] P. 102, the issue before the court was the efficacy of a French

hypothéque on a ship. The hypethéque is unknown to English law; however, this did
not result in a refusal 10 recognize it. The court referred to French law (o asceriain its
contents and decided that its nearest English counterpart was a maritime lien. The
competing claim was by English necessaries men. The court held that the holder of the
French security had priority because in English law necessaries men were postponed
to maritime lienors, notwithstanding that in French law necessaries men had priority
over hypothéques.

(12) Shilling, supra note 6, pp. 97-98.

(13) Ibid. p. 98.

(14) fbid. at pp. 98-104. See Rabel, supra note 2, p. 73.

(15) For a brief examination of the European case law dealing with transposition, see

Report of the Secretary-General: Study on Security [Interests, Yearbook of the United
Nadons Commission on Intemarional Trade Law, 1977, Vol. VII, Part Two, 171, pp.
213-216 (prepared by Professor Ulrich Drobnig of the Max-Planck Institate for
Foreign and Private International Law). See also Shilling, supra note § passim.
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(16) See Barron and O’Brien, Chattel Mortgages and Bills of Sale, 2d ed. (Toronto:
Canada Law Book Co. Lid), 1914, pp. 104-106; Lalive, supra note 2, pp. 169-170.

(17) A ‘“‘great majority” of American courts concluded that if the movable was taken to
another jurisdiction wnhout the consent of the secured party, the law of the second
sirus does not dlsplace the in rem rights of the secured party acquired under the first
situs. This rule was included in the American Restatement of Conflict of Laws
(1934), s. 273. See Rabel, supra note 2, pp. 92-94. See also Lalive, supra note 2, pp.
175-184. This approach was never accepted in Canada.

(18) Sec An Act to amend the Bills of Sale Ordinance, 1908, Statutes of Saskatchewan,
1908, chapter 25. This legisladon was enacted in response to the cowrt rulings that a
foreign chattel morigage was valid in Saskatchewan without registration because the
Bills of Sale Act applied only to domestic chattel mortgages. See supra note 16 and
accompanying text.

(19) Statute of Nova Scotia 1909, c¢.10. .

(20) Uniform Bills of Sale Act 1928, sec. 13, prepared by the Conference of
Commissioners on Uniformity of Legislation in Canada.

(21) Uniform Conditional Sales Act, 1947, sec, 7.

(22) Uniform Conditicnal Sales Act, s. 14, Uniform Laws Annotated, Book 2A.

(23) The Canadian Uniform Conditional Sales Act, (1962 Consolidation) (s. 1(f)) and the
U.S. Uniform Conditional Sale Act (s.1) defined the term “conditional sale” to
include a lease or hiring contract under which it is agreed that the hirer will become
or have the option of becoming the owner of the goods on compliance with the terms
of the contract. The Canadian Uniferm Bills of Sale Act (1962 Consolidation) (s.
I{h)) defined the term “mortgage” to include “an assigmment, transfer, conveyance,
declaration of trust without tramsfer, or an assurance of chattels, intended to operate
as a morigage or pledge, or a power or authority or licence to take possession of
chattels as Security, or an agreement, whether or not intéended to be followed by the
execution of any other instrument, by which a right in equity to charge or security on

: chattels is conferred ...”.

(24) This approach could be very hard on a legally unsophisticated buyer who proceeded
on the assumption that the information contained in the registry of s jurisdiction
could be relied upon whcn making the assessment as to whether there was a risk tha
the goods being offered to it were encumbered by a security interest. One American
expert describes this aspect of the systems as “nothing short of madness”. See
Weintraub, Commen:dry on the Conflict of Laws, 2d ed. (Mineocla N.Y.: Foundation
Press, 1980), p. 475,

{25) See generally, Juenger, “Nonpossessory Security Interests in American Conflicts
Law” (1978), 26 The American Journal of Comparative Law 145.

(26) See e.g. Weintraub, suprg note 24 at pp. 465472

(27) See U.C.C. Art. 1-105(1).

(28) The term “perfection” is used in the U.C.C. 10 denote a status for a security interest
that gives it prionty over unsecured creditors and the irustee in bankruptcy of the
debtor. See Gilmore, Security in Personal Property, {Boston: Little, Brown & Co.,
1965), Vol. 1 at pp. 435-437.

(29) 1962 Official Text Art. $-103(3); 1972 Official Text Art. 9-103(1)c).

(30) Since the United States is party to the Convention on the Imtermnational Recognidon of
Rights in Adrcraft, 1948, to the extent that there is any conflict between the Conven-
tion and Article 9, the Convention prevails (U.C.C. Art. 9-302(3)).



(31) Art. 9-103(3)(c). If the debtor is located in a jurisdiction which is not part of the
United States and which does not provide for perfection of the security interest by
filing or recording, perfection issues are determined under the law of the jurisdiction
in the United States where the debtor has its major executive office.

(32) Article 9-103(3)(e). Failure to perfect in the new jurisdictien makes the security
interest vulnerable only to “a purchaser”. This includes a buyer and another secured
party, but not an unsecured creditor.

(33) See e.g. Personal Property Security Act, Revised Statutes of Ontario, 1980, c.373, s.

7.

(34) See e.g. Personal Property Security Act, Revised Statutes of Saskatchewan 1978, c.
P-6.1, s. 5(2).

(35) 1bid.

(36) Personal Property Security Act, 1988, (Alberta), Bill 51, Third Session, 21st Legisla-
ture, 37 Elz. II, s. 7(3) (Appendlx C).

(37) 1bid. 5. 7(4).

(38) Uniform Commercial Code Article 9-102(1); Personal Property Security Act, Revised
Starutes of Saskatchewan, 1978, c. P-6.1, 5. 3.

(39) Uniform Commercial Code Article 1-201(37); Personal Property Secunty Act, Revi-
sed Statutes of Saskaichewan, 1978, c¢. P-6.1, s. 2(nn).

(40) A security interest that arises by operation of law and not through agreement between
the secured party and the debtor would not fall within the scope of these systems.

(41} In this-context “validity” means creation; it does not encompass matters thal are
contractual in mawure such as the inter partes enforcement of a security interest in the
event of default by the debtor. See supra note 26 and the accompanying text. Secton
8(4) of the Saskatchewan Personal Property Security Act provides that all substantive
issues involved in the enforcement of the rights of a secured party against collateral
arc governed by the proper law of the contract between the secured party and the
debtor.

(42) This generalization must be qualified, particularly with respect to jurisdictions that
do not have certificate of tile systems for motor vehicles. An automobile owned and
used by a business organizaton is characterized as “equipment” under Article 9 of the
Uniform Commercial Code and the Canadian Personal Property Security Acts. Should
a business organization which has given a security interest in an automobile take the
vehicle to another jurisdicton and offer it for sale, the buyer, whether he be a consu-
mer or a used car dealer, must be aware of the need 1o search the registry of the
jurisdiction where the seller has its chief executive office. However, as a practical
matter, sales of this kind are usually made to used car dealers rather than consumers.

- (43) This generalization could be attacked in the light of the fact that under most of these
systems renvoi is involved. Accordingly, it is conceivable thar the third party in State
A will have to be legally sophistcated enough to be aware not only of the need to
conduct a registry search in State B, but also of the need to determine whether or not
under the conflict of laws tules of State B it is the law of another State that determines
priority rights and public notice requirements.

(44) It might be argued that the approach dictated by this legislation involves a retum to
the principle of mobilia sequuntur personam that at one time was favoured by the
common law over the lex simus rule as a source of law for addressing issues invelving

~ lransactions in movable property. See Lalive, supra note 2 at p. 40 er seq. However,
it would be a mistake to assume that the legistation is based on any doctrinaire or
theoretical approach to the problems that arise in comnection with security interests in
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mobile equipment. Rather, it is the result of a very pragmatic decision based on exten-
sive experimentation with a variety of approaches over a long period of time. This
experimentation demonstrated the inadequacy of the /lex situs rule to address priority
problems in cases where motile equipment is involved and the need for a rule that
provides a better balance between the needs of modern secured financiers and persons
who acguire interests in equipment in the possession of owner-debtors.

(45) Uniform Commercial Code, 1978 Official Text, Official Comment to Aricle 9-103, p.
637.

(46) The Convention also provides for the recognition of registered “rights of property in
aircraft, rights to acquire aircraft by purchase coupled with possession of the aircraft
and rights to possession of aircraft under a lease of six months or more” (Art. 1(1)(a)-
{c)).

(47) This feature of the Convention puts in jeopardy security interests in aircraft when
ownership of the aircraft is transferred from a national of one country 1o a naticnal of
another country that has a very different domestic law regulating security interests in
aircraft. See Sundberg, “Rights in Aircraft, A Nordic Lawyer Looks at Security in
Adrcrafi” (1983), Annals of Air and Space Law, Vol. VI, 233 at pp. 238-239.

{(48) To the extent that “spare paris” includes aircraft engines, Aricle 10(1)-(2) may welil
be obsolete. The system of Article 10 requires that a security interest in spare paris be
an extension of, and be recorded as, part of the recorded security imterest in an air-
craft. It is mow very common (0 have jet engines financed separately from aircraft.
This feature of modern aircraft financing is recognized in the Convention on Interna- .
tional Financial Leasing, 1988 which provides that the law applicable 10 the registra-
tion of leases of aircraft is the State where the aircraft is registered and the law
applicabie to the regisiration of leases of aircrafl engines is the State in which the
lessee has its principal place of business (Art. 7(3)).

{49) See Wood, Law and Practice of International Finance (London: Sweet & Maxwell,

_ 1980), pp. 382-383.

(50) Hereafter, the term *‘vesseil” is treated as having the extended meaning given to it in
~ the Geneva Convention on the Registration of Inland Navigation Vessels, 1963,

(51) See Yearbook of the United Nations Commigsion on Imemanonal Trade Law, 1977,
Vol. VIII, Part Two, p. 171.

{52) See Yearbook of the United Nations Commission on Intemational Trade Law, 1979,
Vol. X, Part Two, p. 8§1.

{53) See Yearbook of the United Nations Commission on International Trade L.aw, 1980,
Vol. X1, Part Two, p. 89. ‘

(54} 1bid. pp. 92 and 94.

{55) See Yearbook of the United NMNations Commission on Intemnational Trade Law, 1980,
Vol. X1, Part One, p. 1L

(56) Ibid. p. 10 :

(57) Fédération bancaire de la Communauté Economique Europeenne, Prolet de Conven-
tion relative aux effets extraterritoriaux des sdretés mobilidres sans dessaisissement,
i970, pp. 9-10. '

{58) Council of Europe, European Commiitee on Legal Cooperation, Hire Purchase and
Credit Sale of Corporeal Moveable Objects in the Member States of the Ccouncil of
Europe (1968), p. 236,

(59) tbid., pp. 235-240

(60) Ibid., pp. 61-63.

(61) Lalive, supra note 2, pp. 114-115.
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(62) However, the problems presented in this context, if infrequent, are.not insignificant
See infra.

(63} It is important to bear in mind that none of the systems of conflict af laws,
‘conventions or proposals noted earlier in this study involve the application of this
approach to sales of consumer goods. In all cases, eguipment is involved. However,
see supra note 42. '

(64) The national representatives who participated in the elabeoration of the Unidroit
Conventicn on Intemational Financial Leasing, 1988 apparently saw litle difficulty
in prescribing the lessee’s place of business as the appropriate source of law for
public disclosure requirements to the extent that such requirements affected priority
determinations involving the rights of lessors in moebile equipment and the clams of
the execution creditors or trustees in bankruptcy of lessees. However, since the
Convention does not contain priority rules affecting the rights of buyers or secured
parties who deal with lessees in possession of mobile equipment, it cannot be seen as
an instance of intermational acceptance of the location of the debtor as a source of law
for public disclosure requirements applicable to all types of priority disputes
involving interests in leased mobile equipment.

(65) See supra V. 3{d).

(66} Such agreement would probably have to include a definition of “mobile equipment”
thereby displacing the accepted conflict of laws rule under which .the lex situs of
moveable property governs the classification of property. See genéraily, Lalive,
supra note 2, p. 14 er seq. Because of the specialized nature of the system involved, .
fittle room for doubt should be left as to what constitutes “mobile equipment”.

(67) See supra note 47.

(683 See generally, Yearbook of the United Nations Commission on International Trade
Law, 1977, Vol. VI, Part Two, pp. 222-231; and 1980, Vol. X1, Pant Two, pp. 91-95.

(69) See generally, Rabel, supre note 2, pp. 85-88; Note, “Determination of Law
Governing Power of Redemption in Conditdonal Sales of Chattels” (1933-34) 43 Yale
Law Journal 323; Gilmore, supra note 28, p. 1264 er seg., Ziegel, *Conditional Sales
and The Conflict of Laws” (1967) 45 Canadian Bar Review 284 at pp. 313-334.

(70) This generalization must be modified in one context. Under the statutory law of most
common law jurisdictions, when a person who has acquired possession of goods or
documents of title to goods under a sales agreement sclls or pledges the goods to
someone who takes possession of the goods in good faith and without notice of the
seller’s title, the transferee takes free from the original seller’s title if the sale or
pledge took place under circumstances in which the buyer in possession appeared to
be acting as a mercantile agent. See generally, Benjamin’s Sale of Goods, 3th ed.
(Londeon: Sweet & Maxwell, 1974) pp. 244-543. Accordingly, title retention security
interests are vulnerable to defeat or subordination in cases of sales or pledges by
buyers in possession. Canadian jurisdictions that treat title retention sales agree-
ments as security agreements govemned by Personal Property Security Acts have in
effect abolished this exception to the nemo datr principle. See e.g. The Sale of Goods
Acts, Revised Statutes of Saskatchewan, 1978, c. S-1, s. 4 which provides that the
“buyer in possession” exception to the memo dat principle does aot apply to a sale,
pledge or other disposition of goods or documents of ttles 0 goods by a person who
has obtained possession of the goods pursuant to a security agreement under which
the seller has a security interest as defined in The Personal Property Security Act.

(71) As is the case with the statutory modification to remo dar found in Common Law
jurisdictions, the possession vaut titre principle extends to pledges as well as sales. -
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(72) See e.g. Uniform Commercial Code Article 9-307, Saskatchewan Personal Property
Security Act, supra note 34, s. 30(1). It is to be noted that the protection does not
extend to deny priority to secunity interests given by someone other:-than a seller
Accordingly, a buyer in the ordinary course of business would take subject to a
security interest given by the person from whom the seller bought the goeds, unless
the first seller was also acting in the ordinary course of business when he-sold the
goods.

(73) The Saskatchewan Personal Property Security Act, supra note 34, protects good faith
buyers of consumer goods of a value less than $500 from the effects of registered
security interests even though the- goods are bought from someone selling other than
in the. ordinary course of business. See s. 30(2).

(74) See supra IV, 4, .

(75) Some Canadian jurisdictions require registration under the lex situs in such situa-
tions. See supra note 36 and accompanying text.

(76) This problem is encountered even in situations where the State is prepared to accept
the registration requirements of the State where the debtor is located. In these situa-
dons there i3 a need for 2 grace peried to run from the time the debtor changes its
location to a new State. Under Article 9-103(3)(e) of the Uniform Commercial Code,
the law of the locadon of the debtor governs the priority position of a security interest
in mobile equipment. However, when the debtor changes its location, the security
interest remains perfected for a period of four months after the change even though
the chances are significant that a buyer who acquires its interest during thar four
month period is unable to discover the existence of the security interest through a
search of the registry in the new location. Execution creditors who seize the goods
after the change of the location of the debtor receive no special comsideration. They
take subject to the foreign security interest even though it is never registered in the
new location of the debtor.

Under the Alberta Persomal Property Security Act the change of location of the debtor
or the transfer of the debtor’s interest in the collateral to someone in another jurisdic-
tion invokes the necessity to reperfect within a specified period of time. The pericd
is the shorer of 60 days from the date that the debtor changes its location, 15 days
from the date the secured party discovers that this has occurred or the expiry of
perfecticn under the original sirus. Failure to reperfect in the new location resulfs in
the security inmterest becoming unperfected and noi just subordinated to purchasers.

"~ See supra note 36, _ ‘

(77 Under the Saskatchewan Personal Property Security Act, supra note 34, there is no
grace period for the registration of foreign security intierests in consumer goods where
the goods have been sold {0 a good faith buyer See section 5(2).

{78) As noted above, the common law exception to nemo dar and the European principie of
possession vaut titre extend to pledges as well as to sales of goods. Theoretically this
presents a major difficulty. However, from a practical point of view it is of lirtle
concern since mobile equipment is generally not taken in pledge.

{79) See supra note 36.

(80) For a list of bilateral and trilateral European bankruptcy treaties as well as proposals
for multilateral conventions designed to address some of the more difficult problems
in this area of the law, see Bulletin of the European Communities, “Bankrupicy,
winding-up, arrangements, compositions and similar proceedings, Draft Convention
and Report” Suapplement 2/82, p. 49.
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(81) The apparent failure of the proposal of the Commission of the European Communities
for a European Economic Community Convention on Bankruptcy, Winding-up,
Arrangements, Compositions and Similar Proceedings, 1982, supre note 80, is the
most recent and, perhaps, the most dramatic demonstrafion of the intractability of the
problems associated with international harmonization of bankruptcy law. '

(82) Supra note 80 at p. 48,

(83) See Dicey and Morris on the Conflict of Laws 9th ed. (London: Stevens & Sons, 1973)
p. 681, “Report on the draft Convention on bankrupicy, winding-up, arrangements,
compositions and similar proceedings” supra note 80, pp. 97-98. Under Article 46 of
the draft Convention, “the subject-matter, extent and ranking of secured rights .
shall be determined by the law of the Contracting State in which the property charged
with such secured rights ... was situated when the bankrupicy was opened”. -

(84) 11 1.5 C.A. section 106{a).

{85) See e.g. 11 US.C.A, sectons 362, 547 and 548.

{86) This would also be the case where the enforcement of the security interest (such as
seizure and liquidation of the equipment) occurs in a State other than the one the law
of which govemns the validity of the security interest.

{87 It is relevant to note that while the draft European Communities Convention on
Bankruptcy, Winding-up, Arrangemenis, Compositions and Similar Proceedings,
1982 adopts the principle that bankruptcy proceedings invoked in the cenire of
administration of the debtor have effect ipso jure in all Contracting States (Art. 2),
unity had to be set aside when it came to the recognition and priority status of security
- interests and preferences. The “subject-matter, extent and ranking of secured rights
and special rights of preference shall be determined by the law of the Contracting
State in which the property charged with such a secured right or special right or
preference was situated at the time when the bankruptcy was opened” (Art. 46). A
similar rule is applied with respect to general preferences (Art. 45). However, “the
ranking of secured rights over a ship or aircraft, such as hypotheques and mortgages,
shall be determined by the law of the State in which the ship or aircraft is registered.
[The same shall apply in the case of unregistrable special rights of preference and
registered secured rights over an inland navigation vessel registered in a Contracting

: State...” (Art. 47, para. 2).]

(88) Supra note 80 at p. 55,

(89) See Article 41 of the draft European Communities Convention on Bankruptey,
Winding-up, Arrangements, Compositions and Similar Proceedings, 1982, supra note
80.

{90) Supra note 80 at p. §9.

~ (91) This approach appears to work well in the context of North American jurisdictions
under the law of which title reiention sales agreements are treated as security agree-

‘ment providing for security interests. The law applicable to the validity of such

security interests is the same as that applicable to any type of security interest in
movables. See Uniform Commercial Code, Aricle 9-102(2) (which treats the interest
of a seller under a conditional sales contract as a security interest and, therefore, one
governed by Article 9-103 which prescribes the law of the location of the debtor as the
law applicable to the priority status of a security interest in mobile equipment). See
also Alberta Personal Property Security Act supra note 36, sections 3{1){b) and 7.

(92) Articie 7 of the Unidroit Convention on Intemational Financial Leasing prescribes
one choice of law rule {(State of registration) for public notice requirements
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applicable to lessors’ interests in aircraft and a different choice of law rule (State of
principal place of business of the lesses) for public notice requirements applicable to
lessors’ interests in aircraft engines (see Article 7(3)(b)-(¢)). However, this approach
reflects practices in the aircraft industry. Aircraft engines are not treated as an
integral part of a modern aircraft. They are readily and frequently removed and
replaced. They are often financed or leased separately from aircraft by finance or
leasing organizations that do not have interesis in the aircraft 1o which the engines are
attached. This feature of the aircraft industry is not accommodated by the Geneva
Convention on the International Recognition of Rights in Aircraft, 1948 which docs
not provide fer the recognition of interests in engines other than as a part of an
aircraft. See supra note 48,




APPENDIX A

SOME TENTATIVE CONCLUSIONS RELATING TO A PROPOSED UNIDROIT
CONVENTION ON INTERNATIONAL ASPECTS OF SECURITY INTERESTS

IN MOBILE EQUIPMENT

(It is to be noted that the conclusions set out herein are very temtative only and are designed
to facilitate response from experts who have been consulted in the process of this study.
Each conclusion will be assessed in the light of the empirical evidence and expert advice
obtained in the course of camrying out the study. Respondents are invited to comment on
the proposed structure set out below and the assumptions underlying it.]

. The Need for a Convention

The need for a convention in this area arises out of the fact that high-cost mobile
equipment is frequently used in a State other than the one in which it is acquired or in
which the owner of the equipment has its principal piace of business. Examples of this type
of equipment are oil drilling equipment, shipping containers, large trucks (lorries), rail-
way cars, road construction equipment and building construction equipment. Because of
the large capital expenditure needed to acquire this type of equipment, the purchase of it
is frequently financed under an agreement that provides to the financier a security interest
in it. In other situations security interests are taken in the equipment by financiers that
provide general financing for the business activities of the owners of the equipment.

These security interests are most likely to be consdtuted according to the law of the
State where the secured party and debtor carry on business or the law where the goods are
situated at the time the security interest is created. The value of the security interest as a
mechanism for protecting the posidon of the financier will be greatly affected by the extent
to which the law of the State to which the equipment is taken by the debtor recognizes the
efficacy of the security interest and its priority over intergsts acquired in the equipment
while it is located in that State,

The "existence of an international convention under which the Contracting States
undertake to recognize the validity and enforceability of security interests in equipment
brought within their territories should have an important, positive effect on the availability
of credit ic owners of equipment. In addition, it should encourage service and constructon
corporations that now carry on business within boundaries of a single State to offer their
services, equipment and experiise in other Siates that are parties to the convention. It
might be expected that this will result in greater competition for major construction
coniracts in developed countries and increase the supply of technical expertise and sophi-
sticated equipment for construction projects in developing countries.

The Tyvpes of Goods o Which the Proposed Convendon Would Apply

The proposed convention would apply to security interests in “mobile equipment”
only. The term “equipment” in this context is used to describe the use to which the goods
are being put by the debtor. It is not a generic description of a type of goods. Accordingly,
oil drilling equipment held for sale by the debtor would not fall within the scope of the
proposed convention since it wouid be held by the debior, not as equipment, but as
inveniory.
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This definition would exclude most automobiles and small trucks (lorries), since they
are most often beld by debtors as consumer goods and not as equipment. However, because
there are situations in which automobiles and small trucks (lorries) are held as ecuipment,
it may be necessary to exclude from the scope of the proposed convention ali automobiles
and small trucks (lores) including those held as equipment by the debtor. Any attempt fo
draw a distinction between vehicles held as equipment and vehicles held as consumer
goods would be unworkable in an international convention. Further, any attempt to bring
within the scope of the proposed convention automobiles and small trucks held as
consumer goods would- introduce issues of public policy that are likely to be the source of
disagreement among nations.

The proposed convention would apply only to “mobile” equipment as that term is used
in the Convention on International Financial Leasing. Article 7(3)c) of the Coavention
refers 10 “equipment of a kind nommally moved from one State to another..”. The charac-
terization of the equipment as mobile would depend on the type of equipment involved and
not on the factual determination as io whether or not a particular piece of equipment has or
has not been moved - {requently from cne State to another by the debtor.

The Types of imterests 1o, Which the Proposed Convention Would Applv -

The proposed convention would apply o “securty interests” in mobile equipment. The
term “security interest” would be defined in the proposed convention so as to encompass
any type of non-possessory interest in the goods created by contract that has been taken or
retained so as to secure performance of an obligation owing by the debtor or a third parny
to the secured party. This would include an interest ansing by virtue of:

(a) a contractual transfer of ttle to the secured party,
(b) a contractual creation of a charge or hypothegue in favour of the secured party,
(c} a contractual rteservation of title or ownership by the seller of the equipment,

(d) a hire-purchase comtract under which the seller “leases” mobile equipment to a
buyer who intends to purchase it,

{e) a lease of cquipment which under the. applicable law .is characterized as a security
agreement, '

(f) a contractual privilege in favour of an unpaid seller.

Further study will be required in order to determine whether or not the defimition of the
term should be expanded to encompass a specific privilege in favour of an unpaid seller
that arises by operation of law and contdnues after delivery of the equipment to the debtor,
and that is effeciive against the execution creditors of the debtor or a holder of a security
imerest in the goods granted by the debior.

The term would not include lens, charges, general prvileges or other interests that
arise by operation of law in favour of repairers, governmental agencies or creditors,

- Issues Addressed in the Proposed Convention

The proposed convention would address recognition, certain priorities and inter parres
rights when they arise in connection with any security interest in mobile equipment,
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whether or not the equipment is moved from one Confracting State to another Contractng
State. Consequently, it would apply where issues of validity, priority or post-defaull rights
arise in State A with respect io:

(1) a security interest in mobile equipment located in State A but constituted under
the law of State B when the equipment was located in State B or some other State that is
party to the cenvendon: and

{2) a security interest in mobile equipment located in State A given by a debtor which
has its principal place of business in State B while the eguipment was located in State A.

However, the proposed convention would not apply to any matters arising in State A
and involving a security interest in mobile equipment located in State A and created by 2
debtor which has its principal place of business in that State. [Nevertheless, it is not un-
realistic t0 assume that many countries would eventually adopt the regime of the proposed
convention as part of their national law.]

The core of the proposed convention would be agreement on the part of the Contracting
States that:

1. security interests constituted in accordance with a s;;eéiﬁed system of law (see
infra) would be recognized as valid under the law of each Contracting State, -

2. the priority position ascribed to a sccurity interest by the proposed convention in
relation to unsecured creditors and other secured parties with competing interests wiil be
recognized in a Contracting State under specified conditions, and

3. the substantive post-default inter partes rights of the secured party and the debror
prescribed by the proposed convention but as provided by the law of the principal place of
business of the debtor will be recognized in a Contracting State under specified conditions.

While the objective of the proposed convendon would not be 10 create g supra-national
‘security interest, it would have the effect of giving to a security interest falling within its
scope and constituted under the specified law, characteristics that may be different from
those ascribed to it under such law. In this respect the proposed convention would parallel
the Convention on International Financial Leasing, Under this Conventicn, parties to
financial leasing transactions created under national law are given legal rights and obliga-
tions that differ from rights and obligations ascribed by the.applicable national law.

The Law to Applicable to Validity

The proposed convention would apply to security interests in mobile equipment
constituted under the law of the principal place of business of the debtor. The effect of the
proposed conventon would be to displace the Jex sirus as the law applicable to validity of
a sgcurity intergst.

By definition, mobile equipment is property of a type that is likely to be moved across
international boundaries several times during its useful life. Any sirus it has at any parti-
cular time is likely to be temporary. The law of the debtor’s principal place of business is
ithe most appropriate in this context because it is less arbitrary and more likely to be the law
that not only the panies o the transaction, but also third parties who deal with the debtor
in posséssion of mobile equipment, would expect to govemn the transaction.
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A State that is party to the proposed convention would be obligated to recognize the
validity of a security interest in mobile equipment constituted under the law of the debtor’s
principal place of business. This would be so even though the equipment is located in guch
State or some other State at the time that the security interest is executed. Recognition
entails acceptance of any restricions or limitations on the iype of property that may be
taken as collateral or on the type of debtor that may incur secured obligations. [t would
entail recognition of restrictions on the type of financier only if the financier happens to
be located in the State where the debtor has its principal place of business.

However, the proposed convention would permit a Contracting State to refuse to
recognize the validity of a security inmterest which is in contravention of the mandatory

rules of such State,

The priority "status of a securily interest in mobile equipment and in certain types of
proceeds in reladon to other interesits in the equipment or proceeds would be set by sub-
stantive tules of the proposed comventon and not by reference to the law of the principal
place of business of the debtor.

-General Priorities
A security interest in mobile equipment constituted under the law of the debter’s prin-

cipal place of business would have pricrity over:

(1) a subsequent execution credutor seizing or causing the seizure or attachment of the
mobile equipment when it is located in a Contracting State,

(2) a subsequent, non-purchase money security interesi taken in the mobile equipment
when it is located in a Contracting State.

The priority position ascribed to a security interest by the proposed convention would
be negatively affected by any explicit or implicit provision in the security agreement that
provides otherwise. Accordingly, in the case of the English floating charge, the priority
position given by the proposed convention would be subject to the requirement that the
charge must have crystallized.

-Future Advances _

Future advances contemplated by the original security agreement would be treated for
priority purposes as having been made at the date that the security agreement was execufed,
except where they are made after the eguipmemt is seized by an execution creditor and with
knowledge on the part of the secured party that the seizure has been made.

-Purchase money security interests

A purchase money security interest falling within the scope of the proposed convention
would have priority over a prior non-purchase money security interest taken in mobile
equipmen:. The special priority for purchasc money security interests would not depend
upon recognition of this type of interest or any special priorty attaching to it under-the law
of the principal place of business of the debtor. The existence of a security interest. would
be a matter derermined under the law of the principal place of business of the debtor;
whether or not it is a purchase money security interest, and if so, what priority positdon it



has, would be determined under rules prescribed by the proposed convention. For the
purposes of this feature of the convention, a purchase money security interest would
include a security interest retained or taken by the seller of the equipment to secure 1S
purchase price or taken by a financier to secure a loan of money used to acquire an interest
in the equipment. '

-Proceeds _ -
If the security agreement so provides, the priority position of a security interest in
mobile cquipment would extend to “identifiable” proceeds in the following forms only:

{1) monetary proceeds rcmltingifro'm involuntary disposition of the equipment. This
would include a right to insurance payments or other payments made to compensate for
loss or darpage to the equipment,

(2) monetary proceeds resulting [rom a vo[untziry disposition of the equipment,

(3) proceeds in the form of replacement equipment acquired by the debtor as a result
of a disposition of the original equipment. A special rule would be inciuded in the
proposed convention to address a priority conflict between a proceeds and a non-proceeds
purchase money security interest in equipment. [A security interest in replacement
equiipment would be recognized as original (i.e. non-proceeds) collateral if the security
agreement comtains an  after-acquired property clause.]

-Conditions .
The intemnational obligation to recognize the zbove-noted prierity structure would be’
conditional. A Contracting State would not be required to recognize these priorities if:

(1) the secured party has not complied with the applicable public notice requirements
of law of the State where the debtor has its principal place of business, or

(Z) the secured party has not complied with the public notice requirements of the law
of ‘the recognizing State within a specified period of tdme: (i) in the case of mobile equip-
ment brought into the state (e.g. 120 days) from the date this occurs; (ii) in the case of
mobile equipment that is located in the recognizing State when the security interest is
created, within (e.g. 30 daysy from the date the security interest arose; and, (iii) in the case
of proceeds, within (e.g. 30 days) from the date that the proceeds come under the control
of the debtor.

However, in order for this condition to apply, the law of the recognizing State must not
contain impediments that would make compliance with its public notice requirements

impossible or commercially impracticable " F&r eXample, if “the laws of such Statg require
that a security interest in goods must be registered within 20 days from the date that the
gonds are purchased, and precludes registration thereafter, condition (2) would not be

applicable.

-Good Faith Buyers and Trustees in Bankruptcy _

The proposed convenden would not deal in any way with the priority position of the
holder of a security interest in mobile equipment in relation to a buyer of the equipment or
the debtor’s trustee in bankruptcy. These matters would be determined in accordance with
established rules of private international law.



party to " the pmposedconvennon would agree to recogmze the enforceability. of a
security interest in mobiie equipment as provided in the law of the debtor's pnnczpal place
of business. But this would be subject to ihe following conditions: -

(1) recognition need not extend to remedies other than selzure and sale of the equip-
ment by the secured party or scmeone appoinied o act on behaif of the secured party,
{Further study will be required in order to determine whether or not it is practical to extend
this recognition to unusual enforcement measures such as the appomtment of a receiver-
manager )

C(2) an pmceduml matters assecxated with the seizure ‘and- sale of the equipment would
be governed by the law of the State in which the eqmpment is seized and sold. The
proposed convention would contam 2 nen-exhausnve hst ef 1tems that are to be treated as
procedural. & :

Except 0. the exient not mcons:lstent wﬁh the public polxcy of the State in whlch the
eqmpmﬁnt is seized and sold, the nature and extent of the debtor’s rights of redcmptmn
' wcuid be set by the law of the debtor’s pﬁnclpal place of business. '



APPENDIX B

THE UNIPOR® COMMZRCIAL CODE (0 8 A)
19?% Qificial Pext

§ 9——103. Perfection of Securlty Interest in Eiﬁiﬁpﬂe State
o ’i‘ransactlona :

(1} .Documents, instrum@n_ts and ordinary goods.

{8) This subsection. applies to documents and instru-
ments and to goods other than these covered by a certifi-
cate of title described in subsection {2), mobile goods de-
scribed in subsection (3), and minerals deseribed in sud-
section (B), ,

(b} Except as otherw:sa pravaded in thzs subaactmn. per-
fectxon and the effect of perfection or non-perfection of a
security interest in collateral are govemed by the law of the

- Jurisdiction where the collateral is when the last event oc-
~-enrs on which is based the assertion that the security in-
terest is perfected or unperfected.

(¢} 1f the parties to a transaction creating a purchase
. money security interest.in.goods in one jurisdiction under-
- stand at the time that the security interest attaches that
~ the goods will be kept in another. jurisdiction, then the law
of the “other jurisdiction governs the perfection and the
effact of perfection or non.perfection of the security interest
“from the time it attaches until thirty days afier the debtor
receives possession of the goods and thereafter if the goods
are taken .to tha- other Jurisdiction-before ‘the end of the

- thirty-day peried.

(d) When conateral is brought into and kept in this
state while subject to 5 security interest perfected. under
the law of the gunsdxction from which the collateral was
remwed the security interest remsins perfecied, but if
acticn is required by Part 3 oi thm Artlcle to perfect the
security interest,

(i} if the action is not taken before the expsraticm of
the period of perfection in the other jurlsdxction ot the
end of four months after the collateral is brought into
this siste, whichever period first expires, the security
,mterest becomea unparfectsd 2t the end of that period
and i thereafter deemed to have been:unperfecied as

" against s person who became 3 - purchaser aftm' ra-
‘moval; :

(it} if the action is taken before the expiration of
the period specified in subparagraph {i}, the security
interest continues perfected-thereafter;

{iii) for the purpose of priority over & buyer of con-
sumer goods {subsection (2) of Section: 8---307); the
period of the effectwenm of & filing in the jurisdiction
from which the collateral is removed is governed by the

rules with respect to perfection in subparsgraphs (i}
and (ii).
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{2) Certificate of title, : :

(8} Thia subsection appiies to gooda covered by & certif]-
este of title issued under 2 statute of this state ¢r of an-
other jurisdiction under the law of which indication ¢f a
security interest on the certificate is required ay a condition
of perfection. ‘

(b} Except as otherwise provided in this subsection,
perfection and the effect of perfection or non-perfaction of
the security interest are governed by the law (including
the conflict of laws rules) of the jurisdiction issuing the
certificate until four months after the goods are removed
from that jurisdietion and thereafter until the goods are
registered in another jurisdiction, but in any event not
beyond surrender of the certificate. After the expiration
of that period, the goods are not coversd by the certificate
of title within the meaning of this section.

- {e) Except with respect to the righta of a buyer described
in the next paragraph, a security interest, perfected in an-
other jurisdiction otherwise than by notation on a certifi-
cate of title, in goods brought Into this stats and there-
after covered by a certificats of titla iasued by this state
{s subject to the rules stated in paragraph (d) of subaec-
tion (1). )

{d) If goods are brought into this state while a security
interest therein is perfected. in any manner under the law
of the juriadiction {rom which the goods are ramoved and
a certificate of title Is Issued by thia state and the certificats
doss not show that the goods are subject te the zecurity
intereat or that they may be aubject to security interests
not shown on the certificats, the security intsreat is sub-
ordinats to the rights of s buyer of tha goods who Is not
in the business of selling goods of that kind to ths extent
that ha glves value and receives dalivary of the goods after
issuance of the certificate and withont knowledge of the
sscurity interest.

(3) Accounts, general intangibles and moblle goods,

(a) This subsection applies to recounts (other than an
account described in subsection (5} on minerals) and gen-
eral Intangibles (other than unceriificated securities) and
to goods which are mobile and which are of & typs normal-
Iy used in more than one jurisdiction, such ss motor ve-
hicles, irailers, volling stock, airplanes, shipping contain-
ers, road building and construction machinery acd com-
mercial harvesting machinery and the like, if the goods
are equipment or are inventory leased or held for lesse by
the debtor to others, and are not covered by a certificate of
title described in subsection {2).

{8} The law (inclading the conflict of laws ruies) of the
jurisdiction in which the debtor ix jocated gaverns the per.
fection end the effagt of perfecticn or non-parfection of
the eecurity interest. ’



{e) 1f, however, the debtor is locatad in a jurisdiction
whick la not a part of the United States, and which dous
sot provide for perfection of the security interest by filing
or recording In ‘that jurisdiction, the law of the jurisdie-
tion in the United States in which the debtor has its major
executive office in the United States governs the perfee-
tion and the effect of perfection or non-perfection of the
security intereat through filing. [n the altermative, if the
debtor is located in a jurisdiction which is not a part of the
Unitad States or Canada and the collatera]l is accounts or
geners intangibles for money due or to become due, the
sacurity interest may be perfected by notification to the
wiecount debtor.  As used in thia paragraph, "United States”
includes its ‘territories and possessions and the Comman-
" wealth of Puerto Rico. ‘

{(d) A debtor shall be deemed located at his place of
business if he has one, at his chief executive office if he
-kas mors that one place of business, otherwise &t his resi-
dence. If, howevsr, tha deblor i3 & foreign alr carrier un-
der the Faderal Aviation Act of 1958, as amended, it shall
be deemed located at the designated office of the agent up-
on whom service of process may be made on behalf of the
{oreign air carriar,

(e} A security interest perfected under the law of the
jurisdiction of the location of the debtor is perfected untli
the expiration of four months after a change of the debtor’s
location to another jurisdiction, or until perfection would
have ceased by the law of the first jurisdletion, whichever
paricd first expires. Unless perfected in the new jurisdle-
tion before the end of that pariod, it becomes unperfected
thereafter and is deemed to have been unperfected as againat
s person who became & purchaser after the change.



o APPENDIX c

.. THE ALBERTA (Canada) PERSONAL PROPERTY

SECURITY ACT
BILL 51,1988
Applicable law-
mgbile goods,
intangible, etc.

7. (1) Forthe purpose of this section, & debtor is deemed to be located
.. .(a) - athisplace of business, if he has a place of business,
' (_b): at his chic’f executive office, if he has more than one place of
- business, and
(c) athis place of residence, if he has no place of business.

(2) The validity, perfection and effect of perfection or non-perfec-
tion of
() asecurityinterestin
(i) an intangible, or
(il) goods that are of a kind that are normally used in-more than

1 jurisdiction, if the goods are equipment or inventory leased or
held for lease by the debtor to others, and

(b) anon-possessory security interest in chattel paper, a sccunty,
negotiable document of title, an instrument or money,

shall be governed by the law, including the conflict of 1aws rules, of the
jurisdiction where the debtor is located at the time the security interest
attaches.

(3) If the debtor relocates to another jurisdiction or transfers an
interest in the collateral to a persan Jocated in another jurisctiction, a security
interest perfecied in aceordance with the applicable law as provided in
subsection (2) continues perfecied in the Province if it is perfected in the
other jurisdiction
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(a) notlater than 60 days after the day the debior relocates or transfers
an interest in the collateral to a person in the other jurisdiction,

(b) not later than 15 days afier the day the secured party has
knowledge that the debtor has relocated or has transferred an
interest in the collateral to a person located in the other juris-
diction, or .

(c) pror to the day that perfection ceases under the law of the first
Jjurisdiction,

whichevar is the earliest.

(4) 1f the law goveming the perfection of a security interest referred
to in subsection(2)-or (3) does not provide for public registration or
recordm;, g of the security interest or a notice relating 1o it, and the collateral
is not in the possession of the secured party, the secunty interest is sub-
ordinate to

(a) an interest in an account payable in the Province, or

(b) an interest in gobds_, chattel paper, a security, a negotiable
document of title, an instrument or money &cquired when the
collateril was situated in the Province,

unless it is perfeclted under this Act before the interest arises,

(5) A security imzrest mfem:d t0 in subsection (4) may be perfected

under this Act.

AR,





