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. BACKGROUND

At its April 1989 meating, the Goveming Council of Unidreit decided o include in its new Work
Programme an examination of the feasibility of an luternational Convention-on Security-Interests in
Mobile Equipment. The decision to proceed with thig project was based in part on the report prepared
for the Govemning Councll by Professor Ronald C.C, Cuming entitled “International Regulation of
Aspects of Security Interests in Mobile Eqmpmmt" A copy of this report accompanies this questim-
naire. Professor Cuming came 10 the conclusion that five assumptions should be tested before
proceeding with the pmpamﬁm of such a convmﬁom 'mese assumptions are: ‘ :

(1) that valuable mobile eqlﬂpment sub;ect to security interests is moved acmss national
fmnners, ‘

(ii) that, for the most past, the laws, including conflict of laws rules, of most nations that deal with

security interests in movables are inadequate in- that they do not provide sufficient flexibility, pre-
maabmwmfaimwwemmefmmgnmuﬁtymmmmesﬁcmmmmom

gquipment; ,

(iii) that because of the difficulties encountered, ﬁnancing organisations are less willing to pmvide
financing for high cost mobile equipment than would be the case if the incidence and severity of such
difficulties were reduced s a result of the implementation of new, internationally aocepted rules
deating with international aspects of security interests in mobile equipment; :

(iv) thai the problems of providing the necessary flexibility, faimess and balancc can be ade-
quately addressed through a Unidroit Convention;

(v) that there is support among international experts in this area of the law for an undertaking on
the part 6f Unidroit designed o lead ulﬂmately tos draft convention on certain mtemat[onal aspects of
security interests in ‘mobile equipment,

- Professor Cuming addressed some of these assumnpﬁms in'his report. He concluded that the laws
of most nations that deal with security interésts in movables ‘do not provide sufficient flexibility,
predictability or faimess between forelgn security interests-and domestic interests in mobile equipment.
Professor Cuming concluded that the types of legal problem arising in the context of the international
recogmition of security interests in mobile equipment can be edequately addressed through an intema-
tional convention that contains a mix of chodce of law and substantive rules the implementation of
which would not require sweeping changes in the munimpal law of most States. Buropean and North
Arperican experts in international commercial law, whose opinims were canvassed gs part of the study
carried out by Professor Cuming, were in general agreement with meessnr Cuming that efforts to
secure intemational regulation of this arca of the law are warranted.

Time and circumstances did not permit meessor ('.‘uming to adkress adequately ﬂxose assumpuons
that can be tested only through emmﬂcal mvesﬁganon In particular meessor Cummg was not able
to test assumptions (1) and (i) set out above.

At its April 1989 meeﬁng, the Govenﬂng Council instructed the Secrerary- -General to prepare.
conjunction with Professor Cuming, 2’ ‘questionnaire ‘1o be sent to business and fmanczal circles
designed to elicit the empirical information that is required before a final decision iy ‘made asto whether
or not Unidroit should proceed further with work directed toward the preparation of u draft convention.
In fulfilment of this mandate, the following questionnaire has been prepared.



In his report to the Governing Council Professor Cuming set out some conclusions that he had
arrived at after examining the treatment of security interests in movable equipment under current legal
regimes and afier considering the various approaches that might be taken to remedy current inade-
quécies in the law regulating secumy mtcresrs in mob:le eqmpment These wnciusions can be very
- briefly summaﬁsm as follows:

. (@) The, lex situ.s' (Ie.z rel sitae) choice of law rule that § xs cumamly used by most European legal
systems 10 determine the law applicable to the validity and priority status of security interests in
movable equipment is entirely inadequate in the gontext of modern conditions in which such eqmpment
is frequently moved from one State to another. Two extant intemational conventions, the Geneva
Convention on the Intemational Recognition of Rigms in Aircraft, 1948 and the Geneva Converition on
the Registration of Inland Navigation Vesgels, 1965, embaody a recognition of this fact and: dlspim the
lex situs (lex rei sitae) as the law applicable to interests in aircraft and such vessels.

-"(ii) Experience in jurisdictions in North America indicates that a workable approach is to apply
the-law of the debtor’s principal place of business to the issues of validity of security interests in mobile
equipment. Without more, however, 8 new choice of law rule, whether implemented by change in
national conflict of laws rules or by international convention, will not provide a solution to the
pmblems encountered in this area. S

" (iif) A feature that is fundamental to & “workable systein of mtemauonal law for the recogxﬂnon of
security interests in mobile equipment is international acceptance of a generic concept of “security
inmerest”. For some States this would involve reconceptualisation of certain types of transaction such
as sales of movables under which title is retained by the seller until payment and leases of equipment
that functionally are financing devices. :

(iv) Another important feature of a workable system of international law for the zecogm:mn of
security interests in mobile equipment is the common acceptance of a basic set of priority rules that
reflect functional considerations, and an appropriate choice of rule or set of intemational rules appli-
cable 10 inter partes rights and remedics. The system of priority rules would accommodate and set
standards for measures, such as registration requirements, that a State might think necessary to protect
persons who acquire interests in collaterat while i is located in the State. ‘

(v) No atempt would be made to address the siatus of sécurity interests in. bankmptcy pro-.
ceedings. However, it would be hecessary o secure acceptance thatiitle retention sale contracts would
be treated in bankruptcy procesdings &s creating security interests, the validity of which would be a-
matter for the law of the debtor’s principal place af lmsiness ancl not the. fonnn of the bankruptcy
proceedmgs : :

{(vi) The reqmrements ofa wurkabie system for the intemauonal mcogmnon nf secunty mﬁerests
in mobile equipment should be embodied in 2 convention. :

The following questions are designed to solicit the reaction of your organisation, or in appropriate
situations, your personal reaction, to the central features of the proposal that Unidroit undertake the
preparation of a convention on the intemnational recognition of secunty interests in mobile: equxpment.

This questionnaire is divided into three parts. Past I deals with commercial matters. Part II deals
with legal considerations and the logistic of the proposed project. Part IXI contains no questions. It is
made available -to facilitate general commenis of respondents concerning any aspect of the matters
raised directly or indirectly in the questiannai:e :



The laws of States vary one from the otherir thieir trestment of secured financing transactions. This
being the case, it has been necessary (o employ a generic description and label for the types of interest
referred to in this questionnaire. When responding to the questions, please note that the term “security
interest” mesns any non-possessory interest in movable property created by contract in favour of a
creditor in order to secure payment of & debt or discharge of some other obligation. It includes an
interest arising by virtue of

(8) & contractyal transfer of title to the creditor, , L

(b) the contractual creation of a charge or hypothcc in favour of the crediwr,

(c) = contractusl reservation of titie or ownership by the seller of movables, - o0

(&) 8 hire-purchase contract under which the selier “leases” the movables 0. a “lessee" who
intends to purchase it;

{e) a lesse of movables under which the “lessee” acquires a pmponderanoe of the cotmnercial
advantages associated with ownership. o

The term does not include liens, charges, general privileges or other inierests that arise by operation of
law in favour of repairers, govemmental agencies or creditors.



- QUESTIONNAIRE

Please describe the type of business organisation to which your responses pertain.

(a) - seller of movables

(k) - buyer of movables

(¢} - -lender

(d) - other {please describe)

In the context of business activity in which your organisation is engaged or with which you are familiar,
the practice of taking security interesis in mmovable property that is or is likely to be moved across
national frontiers:

{a) - never ocours
(b) - is uncommon
(c) - occurs frequently

{Note: If you have responded by marking (b) or (c), please proceed to Part L, If you have responded by
marking (a), please go o Parts IT and ITX and ignore questions in Part I ]
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PART I

Piease indicate the kinds of mevab!e pmpeny in which secumy interests are. takm

-

trucks (lorries) _ R
sutomobiles - - :
other types of motor vehicle (please specify)

“others (please specity) -

cbnmﬁon equii;ment other than niotor vehicles
oil drilling equipment - - - '

-ships; vessels or other floating equipment

gircrafl

Please indicate the type(s) of debior involved: -

‘others (pledse specify)

foreign buyers that take the movables back 0 thedr dommiles
doraestic buyers that usé the movablés pﬂncipaﬂy within the State where the movables

'areboughtmdmatinﬂequemﬁyuseﬂmmovablasmeﬂwwtates

domestic buyers that ﬁ-equenuy use the movables in State other than their domicﬂes

"domestic or foreign borrowers carrying on business in mofe than ane State that give

gecurity mterests in movables. to secure sho:t- or leng -ferm debt

Please md‘xcate the pnndpal reason(s) for takmg swunty
(a) -

to penuit seizyre of the movables on default by the buyers in paymg the purchase pﬁce

o:bybnrrowexsmmpayingﬂmsecutedlom _
to permit recovery of the movables should the buyers or debtom become insolvent or
bankrupt foL

10 permit recovery of the movables should they be seized by execution ctediwrs of the
debtors

10 permit recovery of the movebles should the buyers or borrowers sell the movables to
other persons in violation of the terms of the security agreement
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L)

to permit recovery of the movables should the buyers or borrowers give competing
security interests in the movables to othﬁr persons in v:olation of the terms of the

security agresment:
others (please describe)

In your expeﬂenm, secured creditors' righxs pmvided in secunty agreements to seize or
recover movables are: . :

-

never recognised by the law of other States to which the movables have been'taken

only occasionally recognised by the law of other States to which the movables have
been taken

frequently xeoogmsed by the law of other Smtes to which the movables have been taken

are recngmsed by the law of other States only whm competing nghts in the movables
have not been created in those States. S

The lack of an international sysiem of law providing that the rights of secured creditors
created under the laws of one State wi]l be recognised in other States: o

is of no significance to sallers or buyers of high cost movables _

is of no sagmﬁcm to lending organisations which deal with busmesses that acquire
raovables that are moved from one State to another

resuits in selle:rs refusmg to sell on a secured cmdxt basis movables that ars of a type that

‘aremoved from one State to another

rasults in lenders mmsing to lend money on the secunty of movables that are of a typ-
that are moved from one State to another

is a negative factor in decisions on the part of sellers of high cost movabtes to sell on
credit movables that are of a kind that are moved from one State to another

i8 a negative factor in decisions on the part of lenders to make loans where the security
for the loans consists of movables that are of 2 kmcl generally moved from one State to
another h
results in higher credit charges for buyers of movables that are of a kind generally
moved from one State to another and/or higher igan chargss for borrowers which offer
such movables as collateral for loans -

has the following effects: {please specify)




PART II

{Note: Ammmaymmmofﬁwmmedmmves ormaysetoutmthe spacc.provided
msorherownproposalsmmMWeachofﬂieissuessmuldbeaddmssed] L

1. The proposal thaz Unidmit undemke a pm}ect dcaling with mhemational mcogniﬁon of
security interests inmobilc eqmpmem iss

(a) - an important aspect of the further developmenl of mtemauonal commarclal la.w and
shmﬁdhepurmedmmm fomoranoﬁer S

(b) -  unrealistic given the complexines of this area of ﬂ:le law and should be reconsidered
) -

[Note: If you have regponded by marking (a), please proceed 1o the baiauoe of the que,suons set out
below. If you have responded by marking (b), proceed to Part II. The contents of your msponse o (©)
will &:termme whether or not you pmcead to the balance uf the queslions or to Pm III]

2. Intemaumal recognition of security imemts in mobﬂc equipment s:hmuld be secured
(a) - aninternational convention

(b) -  uniform rules designed to be implemented by States
€ -

3. The converition or riles should apply 1o
(a - mterests that anse. through contract cmly

b)) - interests that arise mroug‘h contract and through uperauon of !aw &8 privileges. Hens
and stamtory chargcs)
© -




4. An aspect of the project should be to

@ -

® -

(cy -

@ -

develop an entrely new type of secured financing device for use where financing

ihvolves collateral in’ the form of eqtupment of a kind generally moved from one- State

to ancther

obtain recognition of a generic concept of security interest that encompasses all

financing devices used in States that are parties to the convention or that implement the
rules whether or niot those devices are conceptualised as such under the laws of the Srate‘ i
in which they are used (See deﬁninon of "s:ecunty interest” supra)

exclude from the scope ofthe convention of rules transactions such as lztle mtennon sale
contracts and equipment leases that are not mated as secunty agmements under the Iaw )

of the State in which they are used

5. An aspect of the project should be to

o -

) -

retain the lex situs (lex rel sitae) rule for detérmining the law applicablc to the vaﬁdity S

of: secunty interests in movables of a ldnﬂ gcnerany moved from one State to another'(

replace the lex situs (lex rel sitae) rule with o rule undat which the law of the debtor's
principal place of business determines the validity of security interests in movables of
a kind generally moved. from one. State to another o S

replace the lex situs (lex rei sitae) role with the following:

6. An aspect of the project should be 1o

@ -
®) -

© -

d -

@© -

leave all matters of priority to the applicable law
develop a set of priority rules to deal with priority. dlSpuws involving only secured
parties

develop a set of priority rules 10 deai thh p:ionty dxsputes mvolving secumd panies
and execution creditors

develop a set of priority rules to deal with priority disputes invo]ir'mg secured parlies,
execution creditors and buyers _
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An aspect of the project should be to

leaye all matters of infer paries rights and remedies upm default to the law applicahle .

N ;'tothevalidity of the security interest involved |

leave sll matters of inter partes rights andmmediesupondefaﬂttomelawofﬂiefomm* G

develop a set of rules o deal with inter pares rights and remedies upon default where
a security interest is being enforced in a State other than that of the State the laws of
which govern the validity of the security interest being enforced

retain the distinction between substantive and procedural matters leaving the former to
the law that governs the validity of the security agreement and the latter to the law of
the forum

The project should

involve no attempt to affect national bankruptcy law in any way

seek to ensure only that ail transactions that, uncler the convention or rules, are defined
as creating security interests are ireated in bankrupicy proceedings as security agree-
ments

Security interests in which (if any) of the following types of movables should be subject to
such & system:

&) -

(@
(e)
®
®

trucks (lorries)
automobiies
other types of motor vehicle (piease specify)

construction equipment other than motor vehicies
oil drilling equipment

ships, vessels or other floating equipment

others (please specify)
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PART Il

Please set out on this sheat any geneml commems or suggesnons that you w:sh the Govemmg Councit
10 consider in this study Howevet, do not feel consmmed to lmut your comments m those that can be
recorded on a single shest,





