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BASIC ISSUES IDBN'l'Il"IIID IN RESE'ONSES TO TRE QUESTIONNAIRE 

by Professor Ronald C.C. CUffiing 
(University of saskatchewan) 

The Unidroit secretariat has provided an excellent summary and 
a.nalysis of the replies to the Questionnaire on an International Regulation 
of Aspects of Security Interests in Mobile Equipment (Doc. 3). 

In Appendix A to the study entitled International Regulation of 
Aspects of Security Interests in Mobile Equipment I set out "tentative 
conclusions" relating to the issues raised in the Study. These conclusions 
were formulated at the start of the Study and were very tentative only. It 
was noted in the preamble that each conclusion would be assessed in· the 
l.ight of the empirical evidence 
carrying out the Study. As 
conclusions" were not supported 

and expert advice obtained in the course of 
it turned out, some of the "tentative 
in the Stufiy. 

In the following paragraphs, I have set out my analysis of the 
replies to the Questionnaire (the empirical evidence) that focus on these 
conclusions in an attempt to identify what appear to be the basic issues 
involved • 

. I • T!Jiil NEED ll'OR A CONVENTION (OR RUI.ES) 

My tentative concl~slon that th~e is a need for a COnvention dealing 
with international aspects of seCurit]r inter.est$ iri mObi.le equipment was 
based on several ass,umJ?tiO!lS, which were very substantially supported by the 
respondents to the. Questionnaire .. 

1. High-cost mobile equipment which is · collateral under secured 
financing agreements is frequently USEld in a State other than the one in 
which it is acquired or in which the owner of the equipment has its 
principal place of business. 

A large perc.entage of the business corporation respondents 
reported that this occurs frequently or occasionally (Doc. 3, p. 4, para. 
6) . For a brief .discussion of the types of movables to which a Convention 
(or rules) might apply, see infra heading II. 

2. Because of the large capital expenditure needed to acquire this 
type of equipment, the purchase of it is frequently financed. In other 
situations security interests are taken in the equipment by financiers who 
provide general financing for the business 'activfties of the oWners of the 
equipment. 
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The great bulk of the replies received indicate that secured 
financing of mobile equipment that is occasionall.y or regularly taken 
across national borders is significant and comes in the form of both sales 
financing (loans to purchase the equipment) and loans secured with 
in·terests in the equipment (Doc. 3, p. 5, paras. 6 and 8). 

The replies also indicate that the largest number of transactions 
of this kind involve domestic buyers that use the equipment principally 
within the State where the.equipment is bought but oCcasionally use it in 
another State (Doc. 3, p. 5, para. 8). However, several banks and legal 
ad·visers to banks indicated that they (or their clients) lend to domestic 
and foreign borrowers and/or buyers carrying on business in more than one 
State and take_ security interests in movables to secure short-term or 
long-term credit. Industrial organisations focussed on secUred financing of 
buyers of equipment that is taken across national frontiers. Airline owners 
and financiers (including lease financing organisations) reported the use 
of secured financing of both domestic and foreign purchasers of aircraft. 

The responses indicate that any convention (or rules) should 
address both types of seowred financing: secured sales financing of mobile 
equipment and general busilless financing where mobile equipment is taken as 
collateral. 

3. The existence of an internatj.onal Convention (or :rul.es) under 
which Contracting States undertake to recognise the validity and 
en.forceability of security interests in equipment brought within their 
te=itories should have atl important, positive effect on the availabil.ity 
of credit to buyers and OW1ners of equipment. 

This assumption is supported by the· widely held view of the 
respondents that the lack of an internat:ional system of law in this area is 
a negative factor in decisions of lender:s to sell, or of creditors to take 
se•curity interests in equipment of the kind generally moved from one State 
tc• another (Doc. 3,p. 7, para. l.l). 

II. THE TYPES OF MOVABLES TO WHICH THE CONVENTION (OR RULES) WOULD APPLY 

The proposed Convention (or rules) would apply to security interests 
ilL •mobile equipment• only. This term is used to describe the use to which 
the goode are being put by the debtor; it is not a generic description of a 
type of goods. The definition would e><clude most automobiles and small 
trucks {lo=ies), since they are most often held by debtors as consumer 
goods and not as equipment. All automobiles and small trucks (lorries) 
should be excluded from the Convention {or rules) since any attempt to draw 
a distinction between ~ehicles held as consumer goods and vehicles held as 
equipment would be unworkable in ..;,··international context. 

A wide variety of different types of equipment were identified by 
rE~spondents as the subject-matter of security interests taken by them~ 
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Th•ase include trucks, automobiles, railway rolling stock, construction 
equipment, earth moving equipment; industrial machinery, oil drilling 
equipment, agricultural equipment, ships, vessels and floating equipment, 
aircraft, containers, computer equipment, graphic arts equipment, 
telecommunication equipmetlt, ·recreation vehicles and trailers. Some 
respondents were content to refer to "all capital goods" (Doc. 3, p. 4, 
para. 7). 

In response to the q[Uestion as to what types of movables should be 
wi·thin the scope of a Convention (or rules) , many of the respondents 
indicated an eagerness to have included the complete range of kinds 
indicated above. 

It is relevant to note that aircraft were not in the list of movables 
on this part of the Questionnaire. However, a few respondents suggested 
that they be included. Svenska Finane International raised concerns with 
respect to recognition of security interests in aircraft engines. Inclusion 
of security interests l:n aircraft and aircraft enqines would raise the 
issue of overlap . or conflict with the Geneva Convention on the 
International Recdgnition of Rights in Aircraft, 1948 (see Doc. l, pp. . ' . . . ' . 
16-17). It may' be necessary to assess the relevance of thi!3 convention 
given its .~g.; .·and the . £:apt that . a significant number of States are riot 
Partj,es to it:• A. few re.;pondents !;uggested exclusion of ships and vessels 
ori the bas:i,s, that .. t.hey ,are subject to existing Conventions or established 
international practices .. __ (see Doc. 1, pp. 17-19). In particular, the 
respqnse from Danmarks _Rederiforening noted that the 1926 and 1967 
Conventions 'on li,ens. _and ship mortgages have been under review by IMO and 
UNCTAD and a new Convention has been prepared and will be submitted to a 
diplomatic Conference in the ~ear future .. '"' .-· -' ,. , ... - ·;. 

Professor Allan of Australia suggested that items for which there is 
already an internationally recognised register should not be subject to the 
convention (or rules). He points to aircJ;aft and ships as examples. It is 
important to draw a distinction between excluding types of eq[Uipment 
because they are now subject to some form of domestic or international 
registration, and recognising in a Convention (o_r rules) th.e existence of 
such registries as an aspect of an i.nternational priority system. The 
important issue is not the existence of a registry system, but rather the 
existence o£ an associated set of priority rules that is workable in an 
international context. 

The Questionnaire was perhaps deficient in that it failed to address 
the possible need to draw a distinction between consumer goods and 
commercial equipment. Most respondents did not focus on this aspect of the 
Study. However, Professor Vagts of Hiarvard Law School points to the 
difficu~ties in attempting to "cut 
of . vehicles that are subject to 
regi~trable vehicles." 

.a definitional 
registration 

line between some kinds 
req[Uirements and other 



- 4 -

Clearly the application of any proposed Convention (or rules) to 
consumer goods or small-value goods often purchased as consumer goods will 
be a threshold question. While the ideal would be to have a convention (or 
rules) that applies to all types of mc>vables of significant commercial 
value that are transported across national boundaries, I continue to 
believe that such a Conven1:ion (or rules) would be unworkable or would be 
unacceptable to a large number of States. While Professor Vagts is correct 
in pointing to the difficulties in drawing distinctions between types of 
goods that are subject to an international regime and those that are not, 
it is my view that this mus.t be done. There are too many 
logistical difficulties associated with attempting 
international regime that has very brc,ad application 
30-33). 

public policy and 
to create an 

(see Doc. 1, pp. 

III. THE TYPES Oli' "SECURI~~ Il!ITERESTS" TO WHICH THE CONVENTION (OR RULES) 

WOULD AJ?PLY 

The proposed Convention (or rules) would apply to •security 
interests• in mobile equipment. This tezm would be defined generically so 
as to encompass any type of non-possessory interest in equipment created by 
contract that bas been taken or retained to secure performance of an 
obligation owed by the debtor or third party to the secured party. It would 
include, inter alia, a contractual trans1:er of title or contractual charge 
or hypothec in favour of the secured ~party, a contractual reservation of 
title or ownership by a seller, a hil"e-purchase contract, a lease of 
eq·uipment which, under the applicable law, is characterised as a security 
aq~eement and a contractual privilege in favour of an unpaid vendor. The 
tarm would not include liens, chargo1s, general privileges or other 
in·terests that arise by oporation of law in favour of repairers, government 
agencies or creditors. 

The above:..noted proposition was addressed in two separate questions 
in the Questionnaire~ 

There was very subStlmtial support for the suggestion that the scope 
of a Convention (or rul,es) would be set by reference to a generic 
definition of "security interest" (Doc. 3, p. 10, para. 15). This 
definition would encompass all financing devices whether or not technically 
they are conceptualised as such under the law of the State where they are 
created or enforced. In particular, this would entail recognition that 
title retention agreements between s~~llers and buyers are "security 
agreements" that create "security interE!sts" and that, for the purpose of 
the system, the seller is not the "owner of the· equipment" but a secured 
party. 

The responses to the question de,ding with the application of the 
Convention (or rules) to non-consensual security interests (liens,charges 
and general privileges arising by operation of law) reflect the complexity 
of the issues involved (Dc>c. 3, p. 9, para. 14). Most respondents wanted 
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apply to both consensual and nol)-consensual 
is an e~:pected response from business 
to.have available a system which encompasses 

all the various types of interests that threaten the enforceability of a 
consensual security interest. Recognising the immense difficulty, perhaps 
im)?Oasibility, of devising a workable, all-incluaive system, a significant 
nu111ber of respondents recormnended th•rt: the project be confined to 
contractually created security interests. The respondents from the Paris 
Institute of Comparative Law, Profes!!ors Audit and Tallon, pointed out 
that, whilst it is unrealistic to igno:re non-consensual interests, it is 
equally unrealistic to think that they can all be brought under the regime. 
Tbey suggested inclusion of privileges griven by law to creditors (Doc. 3, 
p. 9, para. 14). A roughly similar appro,.ch is contained in the suggestion 
of Svenska Finans International that the Convention (or rules) encompass 
asset-specific liens. It went further, how~~~· to propose that non-asset-

~-· '. 

specific liens be limited to a percentage qf the value of the asset to 
which they attach. 

It is most unlikely that a Convention (or rules) can be drafted so as 
to encompass all consensual and non-consensual security interests in 
movables~ My original view was that .. _ an int~_rnational regime should address 
only consensual interests. This was based largely on the Canadian 
experience. However, this may be =too nar.l:::'~¥ a view. It may be necessary to 
include in a Convention (or rules) cer.tain widely-recognised types of 
non-consensual, asset-speci;fic. interests ;t:,h,at have the same function as a 
consensual security. intere1at. 

A possible deficiency in th<;> Questionnaire was its failure to address 
directly the issue as to . whethE!J;' .. leases of equipment should be brought 
within the scope of at least th<i' :r.egistration and priority l$tructures of a 
Convention (or rules). However, several respondents identifying themselves 
as lessors, and at least two identifying themselves as lessees, appear to 
have answered the Questionnaire on the assumption that a Convention (or 
rules) would apply to leasing contracts. 

It will be an important question of scope as .to whether or not leases 
should be brought into the system. Experience in North America indicates 
the futility of attempting to .distinguish. J;>etwee)l "true leases• and 
"security leases" without clear statutory gu.;i.darice (or rules). Further, so 
far as priorities are concerned, this distillation may not be relevant. 

IV. THE LAW APPLICAB~ TO "VALIDITY" OR "EFFICACY~ , OF A SECURITY INTEREST 
IN MOBILE EQUIPMENT 

under the proposed Co)lvention (or rules) a State would be obliged to 
recognise the validity of a security interest constituted under .the law of 
the debtor's principal p!s.ce of business. This would be E!O even though the 
equipment is located in su,ch a a State or some o:ther State at the time the 
security agreement is executed. 
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Recognition entails acceptance of any restrictions or limitations on 
the type of property that may be taken as collateral or on the type of 
debtor that may incur secured obligations. It would also entail recognition 
of restrictions on financiers if they are located in the State where the 
debtor has its principal place of businea11. 

The responses to the question as t<> what law governs the "validity" 
<>f a security interest indicate an unusually wide range of views. However, 
the differences may be in part at least a product of the generality of the 
question and the lack of a clear appreciation of what is involved in the 
term "validity". This ambiguity is noted by Professors Audit and Tallon of 
the Paris Institute of Comparative Law. They suggest that a distinction be 
drawn between "validity• and "efficacy" of a security interest. Two Italian 
practitioners suggested that the secured party's law should apply to 
"fo•rmation of the security .interest• but that the debtor's law should apply 
to "the execution of the security interest and the relevant system of 
priorities~" 

The term "validity" w~s used in the Study to refer to the question as 
to whether or not a security interest has been created. Since the debtor's 
principal place of business is being put forward as a substitute for the 
lex situs, it follows that validity addressee the issue as to whether or 
not the proprietary interest (security interest) has vested in the secured 
pa>'ty. However, it was not intended to refer to all issues of contract 
fozmation, although it was intended to address issues of capacity of 
debtors to grant and of creditors to take security interests to the extent 
that the applicable law r<astricts types of persons from giving security 
interests in their propert.y or limits the types of collateral in which 
certain types of credit grantors can take security interests. It was not 
in1:ended to address priorities or enforcement of inter partes rights (see 
Doc. 3, p. ll) . While the existence C•f such rights depends upon the 
existence of a security interest in the equi'Pillent, the rules for the 
enforcement of such rights are quite separate and could be (but need not 
be) subject to different legal regimes. "Validity" would not encompass 
im:er partes issues (e.g. warranties) arising out of the sale of goods 
aspects of a secured instalment sales contract. 

Rather than focussing on a partic,ular label that is not easy to 
define with precision and which loses meaning in translation, perhaps it 
would be better to focus on the problems: that the proposed Convention (or 
rules) would be designed t.o address. As noted in the Study (Doc. 1, pp. 
7-9) the perceived difficulty with existing conflict of laws rules of 
no:n-North American States is that, under the lex situs (lex rei sitae) 
rule, a sec"Urity interest created under t:he law of one State may not be 
recognised as "valid" i~ aneth(:;):= St~te ll7hen ·-the collateral subject to the 
.secu~ity interest is moveci into that State ·and prior'ity oi, -enforcement 
is,sues arise in that State. What is neetlea is an international regime under 
which a secured party that takes a security interest iri mobile equipment 
has some assurance that, should issues of vaiidity ·or- enforcement arise· in 
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anothe_r State, its security interest will be recognised as having a status 
not unlike that which it has under the law of the State governing its 
creation. In other words, the municipal law of the forum would not be used 
as a mould within which the security interest must fit if it is to be 
recognised _and enforced in the forum. It. was suggested in the Study that 
such a regime would requ~re the courts of participating States to look to 
thEO law of the debtor's principal place of business to determine whether or 
not a security interest had been created. Not only would this remove most 
of the uncertainty associated with the lex situs rule, but in addition it 
WO\tld facilitate the suggestions contained in the Study dealing with public 
disclosure of security interests (Doc. 1, pp. 32-33; Appendix A, p.v). 

As to the suggestion that the lex situs rule be retained in a 
Convention, I noted with particular interest the comments of Professor Ole 
Lando of the Copenhagen School of EConomics and Business Administration in 
his article "The Application by · Danish Courts of Foreign Rules on 
Non-Possessory Security Irlterests'' appended to his responsea Professor 
Lando is a supporter of the lex situs rule for validity and priority. 
However, he suggests that when goods a:re unexpectedly taken to another 
State, "the holder of the security inter·est should be protected under the 
law of the original situs of the goods against creditors of the possessor." 
When dealing with situations in which the secured party knows or could 
expect that the. goods would be removed. to another State he concludes: 
"However, by ~n i~t~z::national .co·n_v~t;,tion ... it coul~ be __ laid down within 
what time-limit the security interests should be registered, which security 
interests in the cou~t;cy of' the_ original situs co=espond .to which security 
interesj;:s in the coqntry ··of the new situs, and what 'is to be done in 
countries which either do r.~t ·recognise non-poS~essory chattel mort9ages or 
do not recognise such an interest in the goods in question• (p. 12); 
Professor Lsndo is prescribing .a very difficult, if not impossible, job for 
the drafters of such a Convention. For ex~ple; ·what is to be done in 
countries which do not recognise non-~~sses~~i:-y . security,. interests in 
movables? 

My admittedly unscientific survey of the ·replies ·has led me to 
believe that an overwhelming number of banks and secured lenders prefer 
application of the law of the debtor's principal place of business to 
issues of validity or efficacy. 

As Professor Drobnig and Air 
replies, where the collateral is of 
internationally recognised national 
efficacy should be governed by the lex 

New Zealand pointed out in their 
a type 

ownership 
libri, the 

for which there is 
registry, validity 

place of registration. 

an 
or 

V. THE LAW APPLICABLE. TO pRIORITY COMPli'l'ITIONS BETWEEN SECURED PARTIES, 

OTHER SECURED PARTIES,. EXECUTION CREDITORS AND BUYERS 

The priority status of a security interest 
iJl certain types of proceeds) in relation to 

in mobile equipment (and 
other interests in the 
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equipment (or proceeds) would be set by substantive rules of the proposed 
Convention and not by ref,arence to the law of the principal place of 
business of the debtor. 

A Contracting State would not be required to recognise such a 
priority structure if the secured pw~ty has not complied with the 
applicable public notice requirements of 10be State where the debtor has its 
principal place of business or if the secured p~ty has not complied with 
the public notice requiremetlts of the law of the recognising State. 

The replies indicated a significant division of opinion as to sources 
of priority rules. The majority supported the above-noted proposition that 
the Convention (or rules) deal with priorities through a set of substantive 
priority rules. A minority chose the applicable law (principal place of 
business of the debtor or ·the lex situs) as the source of such rules. A 
''ariant on this latter position was support for the lex libri in cases 
where an internationally recognised registration system exists. 

There are several obvious advantages to having a set of priority 
rules prescribed by an international regime. This approach facilitates the 
dev·elopment of a truly irtternational system for security interests in 
movable equipment. It removes the reticence and uncertainty that would 
otherwise prevail when the courts of one State are 
of another State to priority disputes. It permits 
approaches to secured fina,ncing that might 
underdeveloped under the 111llnicipal laws of many 
fut:ure advances, purchase money security interests 
in proceeds ) . 

forced to apply the law 
the recognition of new 

be unrecognised or 
States (e.g. securing 
and security interests 

If the law of the principal pla.ce of business of the debtor is the 
&OI.\rce of priority rules (as is the case under North American regimes), 
some States may take the position that these rules may not provide 
sufficient protection to persons who acquire interests in equipment when it 
is located in those States. For example, they may insist on foreign 
security interests being registered in their registries and that the rule 
possession vaut titre be retained for certain types of buyers. 

In Appendix A, I suggested, without qualification, that priority 
disputes involving "good faith buyers" be excluded from a Convention (or 
rules) ( p. v) . However, in the study I recanted and noted some of the 
complications that would be associated with doing so (Doc. l, pp. 31-33). 
Th•• important question thatc must be addre•ssed in this context is whether or 
no1o protection of good fait.h buyers thrOllLgh, for example, the retention of 
the possession vaut titre rule is so politically important to States that 
any attempt in a co,;vention (o;-~ rules) to address the~ po'sition of good 
faith buyers would be met by significant opposition. Th.; ugument 'against 
le.aving the matter. to municipal law is that, at least conceptually, a large 
hole is let;~ in the p;-iority structure of the Convention. (or rules) with 
the attendant potential for the .type of: proble.;s described in the Study 



- 9 -

(Doc. 1, pp. 31-32). The suggestion to leave the matter to municipal law 
was based on the assumption (generally supp~rted by experience in Can~da) 
that fraudulent sales of mobile equipment are not a matter . of primary 
concern to financiers. 

VI. POST-DEFAULT REMEDIE!I OF SECURED Pl.RTIES 

A Party to the proposed Convention (or rules) would agree to 
re•Jognise the enforceability of a securit:y interest in mobile equipment as 
provided in the law of the debtor's principal place of business subject to 
two qualifications: (i) rscognition need not extend to remedies other than 
seizure and sale of the equipment; and (ii) all procedural lllatters 
associated with seizure and sale would be governed by the law of the State 
in which the equipment is seized. The COr1vention (or rules) would contain a 
non-exhaustive list of matters that are to be treated as procedural. 

Replies dealing with the source of law applicable to the enforcement 
of security interests did not indicate overwhelming support for any one of 
tbe possibilities suggested. A majority supported the formulation of a set 
of substantive rules to be included in a Convention (or rules). A 
significant number of respondents wanted the matter to be left to the 
applicable law as suggested above. 

There was some support for an alternative not suggested in the 
Questionnaire. This is to allow the par·ties to the security agreement to 
choose the applicable law. This is generally the approach embodied in the 
Canadian Personal Property security Acts:. However, party autonomy in this 
context should perhaps be subject to the qualification that the law chosen 
should have some relation to the contract. The latter qualification may be 
necessary to ensure that debtors are not subjected to regimes that are 
attractive to secured parties only becau:se they provide minimal protection 
of the debtors' interests. If this approach is adopted, it would be 
necessary to address the question as to whether a distinction should be 
drawn between substantive rules (governed by the law chosen by the parties) 
and procedural rules (gove:cned by the law of the forum). 

VII. BANKRUPTCY 

The proposed Convsnt.ion (or rules) would not deal in any way with the 
priority position of the holder of a security interest in mobile equipment 
in relation to the debtor•a trustee in biankruptcy. 

There was minority support for a total "hands-off" approach. However, 
a much larger group of respondents suggested that the Convention (or rules) 
should seek to ensure that all transactions that are defined under the 
convention (or rules) as creating security interests are treated in 
ba.nkruptcy proceedings as security agreements. This group shares the 
conclusion set out in the Study that,, while bankruptcy law cannot be 
ignored, it .is completely unrealistic to attempt to influence national 
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bankruptcy law in any signu'ibant wa:y through ~ .... convention (or rules) 
dealing with the internatic)nal recognitic>n of security. interests in mobile 
equipment. 

Of course, the various issues associated with security interests in 
mobile equipment of a bankrupt are far too complex to attempt to address in 
a questionnaire. The subtleties of interaction between the law of the 
debtor's principal place oJ! business and the lex fori set out .in the Study 
(Doc. l, pp. 34-36) were not canvassed in the Questionnaire. However, what 
is clear is that there is <Jonsiderable support for a minimalist, but not a 
hands-of£, approach. 




