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BACKGROUND 

. i ~ 

At its April 19891Deeli,og, !he OOVemlnB Cll\llWll ofUnidmit deci~ to Include In its new. Wolk 
~gnunme an examination of !he feasibility of an llltemational Convention on Security ·Jn~ts in 
Mobile Equipment. The .decision to proceed wiUl this project Vl'as based in part on the .report ptepared 
for the. OovemlnB Council by Professor Ronald C.C, Cwning emitled "Inremat!onal Regulation. of 
Aspects of SCcurity In~ts In Mobile Equipment''.· A copy of this report accompmiiel ibis q\ieStion
llllire. · ProfeSsOr . Cuming caD)e to the cooclusion 1hitt five assumptions should be. tested before 
proceedirJg with i:he preparation Of such a COnVenliOIII. These assumptions are:. . . . 

{i) that valuable mobile equipment subject to· lieeurity intereats is moved ·across ;natiOQal 
frontien;; 

(ii) that, for the 111011t part, the laws, including COIIIflict oflaws rules, of 11101t nations that deal with 
securi.ly inrerests In movables are inadequate in that they do not provide sufficient flexibllily, pre
dictability or faimeas between the foreign security ~ and domestic interests In mobile 
equipment; 

(ill) that because of the diffiC\Iltles encountered, financing organisations are less wllling to provide 
financing for high cost mobile equipment thsn would be the case if the incidence and severity of such 
difficulties were reduced as a result of the illlplemmtstion of new, intemalionelly accepted rules 
dl1aling with international aspects of securily intereSIII in mobile equipment; 

(iv) that the problems of providing the necessary flexibility, fairness and balallce can be ade" 
quately addressed through a Unidroit Convention; · 

(v) that there is support 811long lntemBtional experts in this area of the law for an uncltrtaldng on 
the part of Unidroit designed to lead ultimately tti a draft converiiion on certain international aspects of 
seCUrily interests In mobile equipment · · · 

· Professor Cuming addressed some of these sssumptions In his report. He concluded that the lllws 
of most nations that desl with securily in!ilrests In mOvables 'do not provide sufficient fle:dbi:lity, 
predictabllity or~ between foreign securlty·interestund domestic Interests in mobile equipment 
Professor Cuming concluded that title types ot legal pmblem ··arlslns In the conrext ot the intet1tational 
recognition of security~ in mobile equipment can be adequately addressec1 tl!rough an ·Intern&~ 
tional coovention that contains a mix of.cholce of ls1W and substantive l!l1es the lmplea1entstion of 
which would nor require sweeping changes in the municipal law of most States. European. and .])forth 
Alnerican experts in intemalional commercial law, whose oPinions were canvassed ~ part of the study 
carried out by 'Profes"lior Cuming, were in general apemept With ProfesSor Cumliig thilt etroits to 
secure international regulation of this area of the law are warranted. · 

Thne and cin:umst&nces did not permit :!>rofesmr Lllmi!ii tO address adeQuately those assumptions 
that can be tested only througb empirical investigation. lit particular, Professor Coming was not able 
to rest assump1iomi (i) imd (ill) set outabove. · · 

At iiS April 1989 meeting, th~ Gbve~ Coundl!i!imlcted the S~rerary-OenUai to prepare, in 
conjunction with ProfessOr Cumill&, a 'quealiomlalre to be Sent to buSineSs ind 'financial ~es 
desipd to ellcii the emplricaluifotmatlcin that Is reqlmed before a final decision is' m:~ as !0 whether 
or not Unidroit should proceed further with wolk directed tOward the prepanition of a draft cooveritifu! .. 
In fulfilment of this mandate, the following questionnaire has been prepared. 
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In his report to the Governing Council PnifeiSsor Cuming set out some conclusions that he had 
am.ved at aftet examining the trealment of security interests in movable equipment under current legal 
regimes and after considering the various approaches that might be taken to remedy current inade
qullcles in the ·law regulat.irig security interesti in mobile 'equipment. These conclusions can be very 
bril~tly sliinmlll'ised as folloWs: . 

(i) TheJex situs (lu rei sltaeJ c:hoice of law rule tbat is currently used by most European leg~ 
systems to determine the law applicable to the validity and priority ststus of security Interests. In 
movable equipment is entirely Inadequate In tl,!e ~Olltext of modem conditions In Which silc1t equi.p111ent 
is frequently moved from one Stste to another. Two extant international conventions, the Geneva 
Convention on the International Reoognitinn of Rights in Aircraft, 1948 and the Geneva Convention on 
the Registration of Inland NaVigation Vessels; 1965, embody a reCognition of this fact and displace the 
lex situs (lex rei sitae) as the law applicable to interest.s in aircraft and such vessels. 

(ii) Experience In jurisdictions in North America Indicates that a workable approach is to apply 
the-law of the debtor's principal place of business to the issues of validity of security interests in mobile 
eqi.rlpment. Without more, however, a new choice of law rule, wbether implemented by change in 
national conflict of laws rules or by international convention, will not provide a solution· to • the 
problems encountered in this area. 

(ill) A feature that is fundlll!lentslto a'work:able syStem of international law for the recognition of 
securtry interests In mobile equipment is international acceptsnce of a generic boncept of "security 
intl:rest". For some States this would Involve reconceptualisation of certain types of transaction such 
as 1!81es of movables under whiCh title is retained by the seller until payment and leases of equipment 
that functionally are financing devices. · 

(iv) Another imponant feature of a workable syslem of international law for the recognition of 
security interests in mobile equipment is the common acceptsnce of !I basic set of priority rules that 
reflect functional considerations, and an appropriate choice of rule or set of international rules appli
cable to inter partes rights and remedies. The system of priority rules would accommodate and set 
standards for measures, .suCh as re!Jistration requirements, that a State might think necessary to protect 
persons who acquire Interests in collateral while it is located In the. State. 

(v) No attempt would be made to address the status of security interests In bankruptcy pro-. 
ceedings. However, it would be necessary to secure acceptsnce that>title retentim sale contracts would 
be treated in bankruptcy ptoceedlni:S a& cresting securitytnterests, the validity of which would be a 
matter for the·law of the debtor's principal place 'of business and not the forum of the bankruptcy 
proceedings; 

(vi) The req~ments of a workable systim\' tor ihe.lritertt~tional recoguition of security lritere&ts 
in mobile equipment shOuld be embodied in a convention. · 

The following questions are ~igned to solicit the reaction of your organisatiop, or in appropriate 
aituations, yonr persoilal reaction, 10 the ce!ltral features of th~ proposal tbat Unidroi~ IJhile!take the 
preparation of a convention on the international. recrignition of security interests in mobile equipiilent 

This questionnaire is divided Into three parts. Part I deals with commercial matters. Part II deals 
witl!Jegal considemtions and the logistic of the prop~ed project. Part m contslns no questions. It is 
made available to ]'acilitste general comments of respondents o;onceming any aspect of the .matters 
ra!sed directiy or indirectly in the questionnaire. 
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'Ibe laws of StaleS vary one from the otlll'irli1 thiei.t tre&tment of secured financlng transaCtions. This 
being the case, It hss been necesSIII}' to employ a generic descrlplion and label for the typeS of interest 
referred to in this questionnaire. When responding to the queslions, please note that the tenn "securlty 
interest" means any non-possessory interest in movable property cn:ated by contract In favour of a 
credi1or In Older to aecwe payment of a debt or discbaloge of some other obligation. It Includes an 
interest arJaing by virtue of 

(a) a contmctj!al ~r ofti~ to the creditor, .· 

(b) the contractual creation of a charge or hypothec in favour of the creditor, 

(c) II contractual reServation of Iitle Or ownership b)' the sellet of mOvableS, 

(d) a hire-purchase contract under which the seller "leases" the movable,s. to,.a :lessee" who 
intends to purchase it, · · · · ·· · 

•• f 

(e) a lease of movables under which the ''lessee" acquires a preponderance of the commercial 
advantages associated with c•wnership. 

'Ibe term does not Include liens, charges, general privileges or other interests that arise by operation of 
law in favour of repairers, governmental agencies or creditors. 
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QUESTIONNAIRE 

Please describe the type of business organisation to which your responses pertain: 

(a) • 
(b) -
(c) • 

(dl) -

sCller of movables 
buyer of movables 

·lender 
other (please describe) 

!WIIIlll!lllllllllllll! llli!JIIIIllllfllflllllllli~llllllll!llltllllil!llllfJIIIIiJllfllll*"'* 

In the context of business activity in which your organisation is engaged or with which yon are familiar, 
!be practice of tald.ng security inte:rests in movable property that is or is llkely to be moved across 
national frontiers: 

(a) • 
(b) 
(c) -

never occurs 
is uncommon 
occurs frequently 

[Note: If you have responded by marldng (b) or (c), please proceed to Part I. If you have responded. by 
marking (a), please go to Parts U ll!ld Til and ignore questions in Part I ] 



·S· 

,--, 

1. Please indicate the kinds of movable property In which security Interests are taken; · • 

(a) - trucks (lorries) , / 

(b) - autanobiles 

(c) - other types of motor vehicle (please specify) 

(d) 

(e) • 

(f) 

(g)-

construction equipment other than motor vehicll!ll 

oil drilling equipment ·. · · · 

shipt{'VeSllels or other floallng equipment 

aircrsft 

.,, __ ., . .. . 

(h) - others (please specifY>------------------
,_._; 

2. Please Indicate the type(s) of de~r Involved: · 

(a) - foreign buyers that tske the movables back to theli domiciles 

(b) - domestic buyers that use the movables principally witli!n the State where the movables 

(c) 

(d) • 

(e) • 

· are bought and that infreqUemly use the mavlibles In other States . 
•, . . - . _; ~-~-,- .. ;: / 

domestic buyers that frequently use the movablEIS in State other than their domiciles 

donlestic or fordgn borrowers C8IT)'ing on bumless In mo~ than one State tliat. give 
security Interests In movables: to secure short- 01r long·term debt · · 

.others (PJe~ ~cify) 

3. Please Indicate the principal reason(s) for wdng sei:unty: 

(a) . to pclmit .~ of the mov&bles. on defaultby the buyers In paying the purcllase .price 
or. by borrowers In repaying .the secute4 toan$ · · · 

(b) - to permit recovery of the movlibles should the buyers or debtOrs become Insolvent or 
bankrupt 

(c) - to pclmit recovery of the movables should they be seized by execution creditors of the 
debtorl! 

(d) to permit recovery of the movables should the buyers or borrowers sell the movables to 
other persons in violation of the terms of the security agreement 
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(e) • to pennit recovecy of the movables shoUld the buyers or borrowers give competing 
security interests in the movables to· other persons in violation of the te1111s of the 
security agreement · 

(f) • others (please describe) 

4. In your experience, secured c1reditors' rights provided in security agreements ro seize or 
recover movables are: 

(a) - never recognised by the law of other States to which the movables have: been' taken 

(b) - only occasionally recognised by the law of. other States to which the movables have 
been taken 

(c) • frequently recognised by the law of other States to which the movabl~s have been taken 

(d) are recognised by the Jaw of other States only when competing rights in the movables 
have not been created in those States. 

5. The lack of an international system of law providing that the rights of secured credi.ton~: 
created under the laws of one State will be recognised in. other ~tates: 

(a) - is of no significance to sellers or buyers of high cost movables 

(b) is of no significance to lending organisations which deal with businesses that .acquire 
movables that are moved from one State to another 

(c) 

(d) 

(e) 

(f) -

(g)-

(h) -

results in sellers refusing to sell on a secured cre~t basis movables that are of a type that 
aremoved frOm one State til another · · · · 

results in lenders refusing to lend money on th.e security of movables that are 9f a type 
that are moved from one State to another 

is 11. negative factor in dooisions on the part of sellers of high cost movables to sell on 
credit movables that are of a kind that are moved from one State to another 

is a negative factor in decisions on the part of lenders to make loans where the security 
for the loans consists of movables that are of a kind generally moved from one State to 
another · · 

results in higher credit chiu'ges for buyers of movables that are of a kind gerierally 
moved from one State to amother and/or higher lOan charges for borrowers which offer 
such movables as collateralfor loans 

has the following effects: (please specify) 



PART II ..... 

[No~e:A ~ iil!IY~oose ~,of~ ~~v~ or may set out in the spac~provided 
hill or her own proposals as to how each of the IssUes ·should be addressed.] · · · 

• ..... 

1. The pnipOsal that Unidroit undertake a projeCt dealing with inlemaliilrlal recOgnition of 
~W..cunty interestS in 1lioblle equipment is: · 

(a) an important aspect of thll·. further development. of international comlnercial lB.~·· and 
· should be pul'lllled in one·· ·fOrm ·or another · · .. 

(b) - umealblic given !l!e complexities of this area of the iaw and should be re~dCred 
{C)i • 

[NOll:: If you have re~ l:l:y m~ (a), please proceed to the balance of~ que.sti.qps set out 
below. If you have. responded by maridna (b), proc~ to l?¥t m.'Jbe. contents'of y~ reswnse to (c) 
will determine whether or not you proceed to the batance of the questiOns or to Part Iii]: ' 

. '·'. . ~ 

2. International recognition of security interests in mobile equipment should be secured 
through: 

(a) - an international convention 

(b) - uniform rules designed to be implemented by SIStes 

(c) -

3. The convelitioo !ir rilles should ai~ply to · 

(a) interests that arise through contract only 

(b) • interests that ari~ through comract ~through opemtion of law (e.g. privileges, liens 
and statutory charges) 

(c) • 
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4. An aspect of the project should be to 

(a) • 

(b) • 

(C) • 

(d) -

develop an entirely new type of secured financing device for use where financing 
illvolves cOllateral In the form of equipment of a ldnd geneially moved from one State 
to another · · · 

obtain recognition of a generic concept of security interest that encompasses all 
financing deyices userl in States IAA!. are }li!I1i.~ to the convention or that implement the . 
rules wbether or not those devices are conceptualised as su<;h under the. laws of the State 
in which they are used. (See. definition of "security interest" supra) · · · 

exclude from the scope of tlie conventkm' ~r rules.transactions such. as Iitle ~tion sale 
contracts and equipment !1eases that are not treated as security agreements under the law 
of the State in whicli they are used 

S. An aspect of the project should be to 

(a) • retain the lex situs (lex re11 sitae) rule for determining the law applicable to the validity 
of security interests in moVables of a liinllgeilerally moved froin one State to another· . 

. . 
(b) • replace the lex sltw (lex rei sitae) rule with a rule under which the law of the debtor's 

principal place of business detennines the validity of security interests in movables of 
a ldnd generally moved from .one. State to. anotller. 

(c) • replace the lex situs (lex rei sitae) rule with the following: 

6. An aspect of the project should be to 

(a) 

(b) 

leave an matters of priority to the applicable1 law 

develop a set of priority rules to deal with priority.disputes involving pnly .secured . 
parties · · 

(c) • develop a set of priority rules to deal with priority disputes involving secured parties 
and executiOn creditors 

(d) develop a set of priority rules to .deal with priority disputes involVing secured parties, 
execution creditors and buyers 

(e) 



7. An aspect of the project should be to 

(a) - !eave all matte~ Q( inter partes risJll§ and ~edi~a upon default to 111e law .appUcl\\lle . 
to tlie valldiiy O.f the riecurlry lnleteli Involved .. ·· .. . . · :. . , . • 

(b) - leave all matters of Inter partes rights and remedies upon default to the law of the forum 
(c) - develop a set of IUles to deal with Inter partes riiJ!lts and remedies upon default where 

a security Interest is being enforced ill a State other than that of the State the laws of 
which govern the validity of the security illtel'll!lt being enforced 

(d) - retain. the distinction betwee111 substantive and piocedural matters leaving the former to 
the law that governs the validity of the securlty agreement and the latter to the law of 
the forum 

(e) -

8. The project should 

(a) Involve no attempt to affect 1~ational bankruptcy law In any way 

(b) - seek to ensure only that all transactions that, uncler the convention or IUles, are defined 
as creating security Interests arc treated In bankruptcy proc:eedings as security agree
ments 

(c) -

9. Security illterests In which (if any) of the followillg types of movables should be subject to 
SJJch a system: 

(a) trucks (lorries) 

(b) automobiles 

(c) other types of motor vehicle (please specify) 

(d) construction equipment other than motor vehicles 

(e) - oil drilling equip111ent 

(f) ships, vessels or other floating equ!p111ent 

~) others(preasegpeclzy) ---------------------------------



• 10. 

PARTID 

Please set out on this sheet any genel'lll comments or sussesti.ons that you wisj1 ttic Ooverinng Council 
to consider in this study. However, do not feel constrsin~d to limit your comments to those that can be 
recol'ded on a single sneet: · 




